12 Tex. Intell. Prop. L.J. 1
Texas Intellectual Property Law Journal
Fall 2003
Articles
ELDRED V. ASHCROFT AND THE (HYPOTHETICAL) COPYRIGHT TERM EXTENSION ACT OF 2020
Thomas R. Leea1

Copyright (c) 2003 State Bar of Texas, Intellectual Property Law Section; Thomas R. Lee
Table of Contents
I.

Introduction

1

II.

The CTEA and the Eldred Challenge

3

III.

The CTEA and the Eldred Opinion

7

IV.

Marshall Mathers and the Eldred Opinion

12

A. Eldred and the Case for Constitutionality of the Mathers Act

13

B. Eldred and the Case for Unconstitutionality of the Mathers Act

16

Conclusion

19

V.

I. Introduction
The Supreme Court’s decision in Eldred v. Ashcroft1 establishes, at least for now, Congress’s power under the Copyright
Clause to extend the copyright term applicable to existing works. In upholding the 20-year extension conferred by the Sonny
Bono Copyright Term Extension Act of 1998 (CTEA),2 the Eldred decision establishes that there is no categorical
constitutional bar to a legislative extension of an existing copyright term. Justice Ginsburg’s opinion for the Court in Eldred
rejected the petitioners’ argument that the CTEA “is an impermissible exercise of Congress’ power under the Copyright
Clause,”3 and in so doing held that the CTEA *2 is reconcilable with both the “limited times” provision and the “progress of
science” preamble of the Copyright Clause.4
But while the Eldred opinion conclusively upholds the constitutionality of the CTEA, it leaves open some important
questions as to the ultimate extent of Congress’s power to enact further extensions. The opinion relies on a number of
different strands of analysis that may point in opposite directions under any further extensions enacted by Congress, creating
an ambiguity as to the ultimate extent of Congress’s power under the Copyright Clause.
The ambiguity can be illuminated by hypothesizing the next generation of copyright extensions. The hypothetical that I
examine here is what I call the “Marshall Mathers Copyright Term Extension Act of 2020.” My hypothetical statute is named
for a rapper-cum-Congressman who used to perform under the name of Eminem, but was elected to Congress in 2016 under
his given name, Marshall Mathers.5 With apologies to the “real Slim Shady,”6 my hypothetical involves a thirty-year
extension of the copyright term enacted by Congress in 1998 on the eve of the expiration of the copyright on many of the

works that spawned the Sonny Bono CTEA (such as Disney’s “Steamboat Willie,” Gershwin’s “Rhapsody in Blue,” and F.
Scott Fitzgerald’s “The Great Gatsby”).7
Unlike its predecessor, the Mathers Act breaks new ground in the realm of international copyright law. Changes had been
proposed to the copyright term available under the law of the European Union, but in our hypothetical these proposals *3
were all voted down. The legislative history of the Mathers Act includes testimony from a number of experts who suggest
that the extension is necessary to ensure that aging, classic works will be adequately preserved and disseminated in an
increasingly digital world. The Senate and House Reports on the Mathers Act adopt this testimony as the principal basis for
the extension, along with an additional statement that continuing advances in medical science have translated into increased
life expectancies and a need for a greater return on copyrighted works in order for authors to be able to provide for their
descendants. At the same time, the legislative history also includes a candid statement by the bill’s initial sponsor,
Congressman Mathers, that “I know we can’t admit it, but everyone knows it; each change itself is gradual, but we’re getting
to perpetual.”
Predictably, the Mathers Act is countered by an immediate challenge in the courts, and the case makes its way back to the
Supreme Court for a decision on its constitutionality. The likely fate of the hypothetical statute is the topic of this article. The
discussion that follows first summarizes the arguments raised by the plaintiffs in Eldred (in Part II), and then examines the
Court’s treatment of those arguments (in Part III). This background sets the stage for the analysis of the constitutionality of
the Mathers Act--a discussion that offers a deeper understanding of the real meaning and eventual impact of the decision in
Eldred (in Part IV).
II. The CTEA and the Eldred Challenge
Initially, American copyright terms followed the pattern set by the British Statute of Anne.8 The first American Copyright
Act of 1790 conferred an initial term of fourteen years, and also provided for a fourteen-year renewal term--if the author
survived (or assigned his rights in the renewal term during the initial period) and filed the necessary renewal papers.9 The first
change to this term was implemented in 1831, when Congress increased the term to an initial twenty-eight-year period,
renewable for an additional fourteen years.10 A similar change was made in 1909, when Congress increased the renewal term
to twenty-eight years, providing for a total potential term of fifty-six years.11
The 1976 Copyright Act implemented a basic change in the method of computing the copyright term. Under that Act, works
created by natural persons were protected until fifty years after the death of the author, while other works were protected for a
term of seventy-five years from publication or one hundred years from *4 creation, whichever came first.12 The 1998 CTEA
increased both of these terms by twenty years. It provided a life plus seventy-year term for works by natural persons, and a
term for other works of ninety-five years from publication or 120 years from creation, whichever expires first.13
Within three months after the enactment of the CTEA, the Eldred suit was filed in the United States District Court for the
District of Columbia.14 The Eldred plaintiffs were individuals and entities who make their living on artistic works that have
fallen into the public domain.15 They challenged the CTEA as unconstitutional to the extent it applied to existing works--that
is, to the extent it delayed by an additional twenty years the date on which copyrighted works would enter the public domain.
In their view, the CTEA represented a triumph of the commercial interest of the lobby of publishers and motion picture
producers who led the charge for the CTEA over the public interest (recognized in the Copyright Clause of the Constitution)
in the promotion of “the Progress of Science.”16
Specifically, the Eldred plaintiffs made three principal challenges to the CTEA. First, they argued that any extension of the
copyright term for an existing *5 work is a violation of the Copyright Clause’s “limited times” requirement.17 On this point,
they conceded that the term of life plus 70 years was “limited” as applied to works yet to be created, but insisted that once a
term is set by statute it may not be later extended without running afoul of the “limited times” provision.18 In other words, the
Eldred plaintiffs argued that a copyright term that is subsequently extended by Congress is effectively perpetual (even if
formally limited), and that the CTEA must be struck down in order to prevent Congress from establishing “a perpetual term
‘on the installment plan”’ by enacting successive term extensions “ad infinitum.”19
Second, the Eldred plaintiffs also challenged the CTEA under the Copyright Clause’s preamble, which provides that
Congress has the power “[t]o promote the Progress of Science” by protecting copyrights.20 Under this argument, an extension
of the copyright term for works already in existence cannot further the purpose prescribed in the Constitution “because the

incentive is being given for work that has already been produced.”21 In other words, the preamble purportedly indicated the
*6 constitutional recognition of a quid pro quo inherent in the copyright power--that authors may be granted the limited
monopoly of copyright protection only in exchange for the consideration of the creation of a new work of authorship.22 On
this logic, the CTEA’s extension of the copyright on existing works was unconstitutional because those works were already
in existence and thus could not have been created in consideration of the extension. Or, as they explained in their brief to the
Supreme Court, “[r]etroactive extensions cannot ‘promote’ the past.”23
*7 Finally, the Eldred plaintiffs also leveled a series of more general challenges to the rationality of the CTEA’s regime.
They argued (with reference to the Fourteenth Amendment standard applied in City of Boerne v. Flores24) that Congress’s
retrospective extension of existing copyright terms should be struck down as not “congruent and proportional” to the ends
recognized under the Copyright Clause.25 In their view, the CTEA failed under this standard because at most the statute could
be said to encourage the preservation of old films, and its blanket extension of the copyright on all works could not be said to
be “congruent and proportional” to that end.26
III. The CTEA and the Eldred Opinion
Although the Court’s decision to hear the Eldred case was widely perceived to portend the CTEA’s doom,27 the statute
ultimately was upheld on a 7-2 vote.28 Justice Ginsburg, author of the majority opinion, rejected each of the challenges *8
raised by the plaintiffs but left a crack in the door for future challenges. Justice Stevens and Justice Breyer each filed separate
dissents.
Justice Ginsburg’s opinion for the Court first rejected the notion that an extended copyright term is not a “limited” time. The
Court explained that “[a]t the time of the Framing, [the word ‘limited’] meant what it means today: ‘confined within certain
bounds,’ ‘restrained,’ or ‘circumscribed.”’29 The CTEA’s term of life plus seventy years was limited in this sense, and the
Court held that the term did not become unlimited simply by being applied to existing copyrights.30
The Court also identified extensive historical support for its interpretation of the “limited Times” provision. Quoting Holmes’
famous aphorism that “a page of history is worth a volume of logic,”31 the Court cited a record of “an unbroken congressional
practice of granting to authors of works with existing copyrights the benefit of term extensions so that all under copyright
protection will be governed evenhandedly under the same regime.”32 In particular, the Court noted that this historical record
traces back to the First Congress, which “accorded the protections of the Nation’s first federal copyright statute to existing
and future works alike.”33 Here and elsewhere in the opinion, the Court gave substantial--“‘almost conclusive”’-- weight to
historical practice.34
At the same time, the Court seemed to leave room for the possibility that a term defined by a set number of years might at
some point run afoul of the “limited Times” provision. It did so first by considering whether the CTEA was an attempt to
“evade the ‘limited Times’ constraint by creating effectively perpetual copyrights through repeated extensions.”35 In rejecting
this argument, the Court acknowledged *9 Justice Breyer’s dissenting assertion that Congress “sought to test the
Constitution’s limits” as evidenced by the fact that “the statute was named after a Member of Congress, who, the legislative
history records, ‘wanted the term of copyright protection to last forever.”’36 Despite this and other statements in the legislative
history of some of the bill’s proponents’ interest in a perpetual term, the Court indicated that this testimony was of little
significance. The Court instead turned to the statutory text and the House and Senate Reports accompanying the CTEA in
search of a “purpose to make copyright a forever thing.”37 Finding nothing to that effect in either of these “authoritative
source[s],”38 the Eldred majority held that there was no indication that the CTEA was an “attempt to evade or override the
‘limited Times’ constraint,” and no reason to believe that “the CTEA crosses a constitutionally significant threshold with
respect to ‘limited Times’ that the 1831, 1909, and 1976 Acts did not.”39
In the course of this analysis, the Court also addressed Justice Breyer’s assertion in dissent “that the ‘economic effect’ of the
CTEA is to make the copyright term ‘virtually perpetual.”’40 On this point, the Court acknowledged Breyer’s assertion that
the economic value of the CTEA’s term is 99.8% of a perpetual copyright.41 But the Court also noted that “on that analysis
even the ‘limited’ character of the 1909 and 1976 Acts might be suspect,” since the value of the terms conferred in those
statutes was 97.7% and 94.1% of the value of a perpetual term, respectively.42 And in any event, the majority expressed its
doubt that the “architects of our Nation, in framing the ‘limited Times’ prescription, thought in terms of the calculator rather
than the calendar.”43

In upholding the CTEA’s term as “limited,” the Court also responded to Justice Breyer’s argument that the term “extends
beyond that typically permitted by the traditional rule against perpetuities” and “other long-accepted durational practices *10
in the law, such as 99-year leases of real property.”44 Here, the Court asserted that Justice Breyer’s analysis was in error, as
“the period before a bequest vests could easily equal or exceed the anticipated average copyright term under the CTEA,” as
where “the vesting period on a deed [is] defined with reference to the life of an infant.”45 At the same time, however, the
Court again the left the door open a little for a future challenge--in reserving as “not before us today” the question whether
the “long accepted durational practices” identified above might “mark the outer boundary of ‘limited Times.”’46
The Court also rejected the argument that the copyright term extension was inconsistent with the Copyright Clause’s
preambular goal of promoting the “Progress of Science.” Addressing this point, the Court began by establishing a deferential
standard of review, holding that “Congress, not the courts” should “decide how best to pursue the Copyright Clause’s
objectives,” including the “Progress of Science.”47 It then turned again to the historical record, concluding that “Congress’
unbroken practice since the founding generation . . . overwhelms petitioners’ argument that the CTEA’s extension of existing
copyrights fails per se to ‘promote the Progress of Science.”48
Moreover, the Court found that Congress could reasonably conclude that copyright extensions are reconcilable with the quid
pro quo principle identified by the Eldred plaintiffs. Specifically, the Court explained that “the author of a work created in the
last 170 years would reasonably comprehend, as the ‘this’ offered her, a copyright not only for the time in place when
protection is gained, but also for any renewal or extension legislated during that time.”49 In the Court’s view, Congress may
“rationally seek to ‘promote . . . Progress”’ by adopting a policy that assures “that authors would receive the benefit of any . .
. legislative extension of the copyright term.”50
*11 Finally, the Court refused to evaluate the CTEA under the “congruence and proportionality” standard proposed by the
Eldred plaintiffs, holding instead that the proper standard of review asks “whether it is a rational exercise of the legislative
authority conferred by the Copyright Clause.”51 Under this standard, the Court emphasized that the judiciary must “defer
substantially to Congress,” and held that the “CTEA reflects judgments of a kind Congress typically makes, judgments we
cannot dismiss as outside the Legislature’s domain.”52 In so doing, the Court identified a number of rational bases that
supported the copyright extension conferred by the CTEA.
First, the Court held that Congress rationally found that “a key factor in the CTEA’s passage was a 1993 European Union
(EU) directive instructing EU members to establish a copyright term of life plus 70 years.”53 Because this directive, consistent
with the terms of the Berne Convention,54 instructed EU “members to deny this longer term to the works of any non-EU
country whose laws did not secure the same extended term,”55 the Court held that Congress rationally concluded that an
extension was necessary “to ensure that American authors would receive the same copyright protection in Europe as their
European counterparts.”56
Second, the Court acknowledged that the CTEA was passed “in light of demographic, economic, and technological changes”
and that Congress “rationally credited projections that longer terms would encourage copyright holders to invest in the
restoration and public distribution of their works.”57 On this point, the Court *12 noted that Members of Congress had
expressed the concern that the pre-CTEA term was inadequate to “secure ‘the right to profit from licensing one’s work during
one’s lifetime and to take pride and comfort in knowing that one’s children - and perhaps their children - might also benefit
from one’s posthumous popularity.”’58 And in response to Justice Breyer’s dissenting position that “the economic incentives
accompanying copyright term extension are too insignificant to ‘move’ any author with a ‘rational economic perspective,”’
the Court asserted that “[c]alibrating rational economic incentives . . . is a task primarily for Congress, not the courts.”59
IV. Marshall Mathers and the Eldred Opinion
Although the Eldred decision unambiguously upholds Congress’s power to enact the copyright extension conferred by the
CTEA, it is not so clear what it portends for any future extensions like the one hypothesized in the Marshall Mathers Act.
Justice Ginsburg’s opinion for the Court includes several different strands of analysis, and some of them may point in
conflicting directions the next time around.
All indications are that there will be a “next time.”60 The lobby that advanced the cause of the CTEA was extraordinarily
well-funded and equally relentless.61 Disney, the Motion Picture Association of America (MPAA), and the heirs of prominent
artists like George Gershwin and Dr. Seuss all faced the prospect that their artistic works would fall into the public domain,

thereby losing the millions of dollars in royalties that had previously flowed from the copyrights they held.62 Those royalty
streams have been preserved for now (as has creative control), but the same pressures that brought us the 1998 CTEA
undoubtedly will be brought to bear again toward the close of the twenty-year period that was added to the copyright *13
term for the works in question.63 At that point, members of Congress (and eventually, I imagine, the courts) will again be
presented with the question of the extent of Congress’s power under the Copyright Clause--and, in that process, with the task
of divining the impact of Eldred on the issue.
I turn now to my answer to that question, in the context of a constitutional analysis of the Mathers Act. I find much to support
the Mathers Act in Eldred, and also some possible grounds for striking it down. Ultimately, I conclude that the Mathers Act
(or its equivalent) is likely to be upheld unless the extension to the term is substantially greater than the twenty-year
extension conferred by the 1998 CTEA, or unless the Congress that enacts it is careless enough to ground the extension on a
desire to establish a term that is effectively perpetual.64
A. Eldred and the Case for Constitutionality of the Mathers Act
There is ample support for the Mathers Act in Justice Ginsburg’s opinion for the Court in Eldred. To the extent Eldred turns
on a textual and originalist construction of the Copyright Clause, the Mathers Act stands on equal footing with the CTEA and
is equally worthy of deference by the courts.
First, the Eldred Court’s textual analysis of the “limited Times” provision is an equally effective rebuttal to any challenge to
the Mathers Act. If a life plus seventy years term is limited in the sense that it is “‘confined within certain bounds,’
‘restrained,’ or ‘circumscribed,”’65 the same can be said of the lifeplusone hundred years conferred under the Mathers Act.
And under the Court’s textual construction of the Constitution, the term of life plus one hundred years is no less “limited”
when applied to existing works, since “a time span appropriately ‘limited’ as applied to future copyrights does not
automatically cease to be ‘limited’ when applied to existing copyrights.”66
*14 Moreover, the “page of history” that Justice Ginsburg turns to in Eldred67 seems just as supportive of the Mathers Act as
it is of the CTEA. The “unbroken congressional practice of granting to authors of works with existing copyrights the benefit
of [any new] term extensions”68 suggests that there is no constitutional bar to the CTEA’s extension-- particularly where this
pattern traces back to the First Congress.69 The historical analysis would also lend support to the Mathers Act on the rationale
that it, like the CTEA, is essentially indistinguishable from the “historical practice” followed by Congress.70 If the First
Congress’s “contemporaneous legislative exposition of the Constitution . . . acquiesced in for a long term of years, fixes the
construction to be given [the Constitution’s] provisions,”71 then that fixed construction applies equally to the Mathers Act.
Eldred’s reliance on history would also weaken any attempt to challenge the Mathers Act as establishing an effectively
perpetual term that circumvents the constitutional requirement of a limited term. The Congress that enacted the CTEA
indicated “no purpose to make copyright a forever thing,” and in fact went out of its way to “disclaim any intent to
contravene” the constitutional prohibition of a perpetual term.72 The same can be said of the Congress that enacted the
Mathers Act. It is true that Mathers himself expressed his candid assessment that “everyone knows” that Congress is inching
toward a “perpetual term.” But even if a member of the Congress that enacts the next generation of copyright extensions is as
candid (or careless) as our hypothetical Mr. Mathers, the record is unlikely to establish a persuasive ground for attributing
such an intent to Congress itself. If the “authoritative source for finding the Legislature’s intent lies in the Committee
Reports” themselves,73 it seems unlikely that an intent to evade is ever likely to make its way into such a report. And in any
event, Mathers’ hypothetical assertion is not much different from the sentiment attributed to Mr. Bono, who himself had
openly longed for a perpetual copyright.74 In both instances, it arguably could be said that the statutes’ challengers “fail to
show how [the statutes] cross a constitutionally significant *15 threshold with respect to ‘limited Times’ that the 1831, 1909,
and 1976 Acts did not.”75
The Mathers Act’s challengers undoubtedly could muster persuasive economic evidence indicating that the present value of a
term of life plus one hundred years approaches quite closely the value of a perpetual term. If (as Justice Breyer asserted and
the majority appeared to acknowledge) a term of life plus seventy years is worth 99.8% of the value of a perpetual
copyright,76 a term of life plus one hundred years may be worth 99.9% of that value, and the Mathers Act plaintiffs could
contend (as the Eldred plaintiffs did) that a decision to uphold the term of life plus seventy years would allow Congress “to
evade the ‘limited Times’ constraint by creating effectively perpetual copyrights.”77

But the Eldred opinion also seems to foreclose this argument. The Court’s response to Justice Breyer’s economic argument
again relied on history, noting that the terms conferred by the 1831 and 1909 Acts were worth 94.1% and 97.7% of the value
of a perpetual copyright, and expressing “[doubt] . . . that those architects of our Nation, in framing the ‘limited Times’
prescription, thought in terms of the calculator rather than the calendar.”78 Again, the Eldred Court’s focus was on form, not
economic effect, and the term conferred by the Mathers Act would seem to be equally sustainable as a term limited by the
calendar even if its economic effect is even closer to that of a verboten perpetual term.
Second, the Court’s construction of the Copyright Clause’s preamble would also seem to foreclose any reliance on that
provision in the Mathers Act case. Eldred establishes that “it is generally for Congress, not the courts, to decide how best to
pursue the Copyright Clause’s objectives,”79 and that Congress can “rationally seek to ‘promote . . . Progress”’ by continuing
the “unbroken practice” of placing “existing copyright holder in parity with future holders” whenever the copyright term is
extended.80 And if the quid pro quo or “bargain” envisioned by the preamble is satisfied by an author’s understanding that
“the ‘this’ offered” in exchange for the artistic work is “a copyright not only for the time in place when protection is gained,
but also for any renewal or extension legislated during that time,”81 then *16 neither the preamble nor the quid pro quo
argument is a viable basis for challenging the Mathers Act.
Third, Eldred identifies some rational bases that could be offered in support of the Mathers Act. To the extent the CTEA was
sustained “in light of demographic, economic, and technological changes,” and on the basis of “projections that longer terms
would encourage copyright holders to invest in the restoration and public distribution of their works,”82 those same
considerations undoubtedly could be offered in support of the Mathers Act. Medical science inevitably will continue in the
direction of increased life expectancy, and as it does so, Congress rationally could determine (as it did with the CTEA) that
extensions are necessary to assure that an author can “take pride and comfort in knowing that one’s children--and perhaps
their children-- might . . . benefit from one’s posthumous popularity.”83 Technological advances are equally predictable, and
they too may provide a basis for an extension in the hope of encouraging investment in restoration and distribution.
B. Eldred and the Case for Unconstitutionality of the Mathers Act
Although Eldred provides substantial ammunition for the defenders of the Mathers Act’s constitutionality, it does not leave
the plaintiffs in our hypothetical case completely unarmed. After all, the Eldred opinion turns not only on the Court’s textual
and originalist construction of the Copyright Clause, but also on its conclusion that the CTEA was not an attempt to “evade
the ‘limited Times’ constraint by creating effectively perpetual copyrights through repeated extensions.”84 The case against
the next generation of copyright extensions will turn largely on the credibility of the characterization of any new copyright
term as an “effectively perpetual” term aimed at “evad[ing] the ‘limited Times’ constraint”85--and on the strength of the
related challenge to the rational basis for the extension.
The case for evasion is not an easy one. Eldred sets the bar pretty high in its reliance on Congress’s history of copyright
extensions86 and in its examination of the statutory text and legislative history in search of a statement of intent to “install *17
a perpetual copyright.”87 At the same time, however, Eldred appears to go out of its way to leave the door open to a future
attack on a statute like the Mathers Act. Justice Ginsburg’s opinion for the Court expressly flags as “not before [the Court]
today” the question whether a term (like CTEA’s) that “resembles some other long-accepted durational practices in the law,
such as 99-year leases of real property and bequests within the rule against perpetuities” may “mark the outer boundary of
‘limited Times.”’88 The negative implication is that there is an “outer boundary” under the Copyright Clause, and that the
Court may be willing to entertain a future argument for evasion by an effectively perpetual copyright.
The Mathers Act plaintiffs would argue that this statute crosses that “outer boundary.” First, they would assert that the term
of life plus one hundred years would exceed the “long-accepted durational practices in the law” alluded to in Eldred, in that it
obviously would extend beyond the ninety-nine-year ground leases noted in the Court’s opinion and typically would exceed
the term applicable under the rule against perpetuities. As noted above, the Eldred opinion notes that under the rule of “lives
in being plus 21 years,” “the sum of the measuring life plus 21 years could commonly add up to 95 years,” particularly where
“the vesting period on a deed [is] defined with reference to the life of an infant.”89 Once thirty more years is added by the
Mathers Act, however, the rule against perpetuities benchmark is no longer satisfied. It could not be said that “the measuring
life plus 21 years could commonly add up to 125 years.”90 Thus the Mathers Act plaintiffs *18 would argue that the new term
has finally exceeded the “outer boundary of ‘limited Times.”’
Second, the evasion point is further strengthened by the timing of the Mathers Act. My hypothetical assumes that Disney, the

MPAA and others will come back to the congressional well as the copyrights they fought to protect in the mid-1990s are
again on the brink of slipping into the public domain. If that in fact is the timing of the next generation of copyright
extensions, it would bolster the argument that Congress’s true motive is to line the pockets of the well-funded lobby of
copyright holders that drove the statutory extension. It would also tend to diminish the credibility of Congress’s purported
reliance on the need for incentives for the preservation and dissemination of existing works. After all, if Congress were truly
concerned about preservation and dissemination, it need not have waited until “Steamboat Willie” and other historical works
were on the brink of passing into the public domain.
In short, the timing of the Mathers Act seems hardly coincidental, and to support the idea that Congress was really attempting
to provide an effectively perpetual copyright term. The argument gathers more momentum when one views the 2020 statute
in the context of the pattern of extensions conferred by the 1976, 1998, and now 2020 acts. These statutes all extended the
copyright term by two or three decades,91 and they are spaced about two decades apart. In light of this pattern, Congress could
certainly be accused of attempting to evade the “limited Times” provision by periodic extensions of the copyright term that
are timed to continue to withhold the same works from the public domain. In this sense, the Mathers Act may lend itself to
the epithet that did not quite stick to the CTEA--that Congress is attempting to create “a perpetual term ‘on the installment
plan”’ by enacting successive *19 term extensions “ad infinitum.”92 Once a third “installment” is added to the list of
extensions, this characterization of Congress’s intent may gain credibility.
Third, Congress’s true motive in enacting the next generation of copyright extensions may be more transparent if there is no
emerging international standard to lean on, as there was under the CTEA.93 Here, the Eldred Court’s discussion of Congress’s
“rational basis” for enacting a copyright extension merges into the question whether Congress really meant to establish a
perpetual term and to evade the “limited Times” restriction in the Constitution. To the extent the bases that supported the
CTEA are not available to sustain the next generation of copyright extensions, the Court may be more willing to see through
a term that is facially “limited” and strike it down as “effectively perpetual.”
For all of these reasons, the Mathers Act plaintiffs would argue that this next generation of copyright extensions does “cross[]
a constitutionally significant threshold with respect to ‘limited Times’ that the 1831, 1909, . . . 1976 [and 1998] Acts did
not.”94 Eldred suggests that there is an “outer boundary of ‘limited Times,”’ and the Mathers Act may arguably fall beyond
that boundary. Ultimately, the Mathers Act’s challengers would say that the former rapper had it exactly right--that “everyone
knows” that “each change itself is gradual, but we’re getting to perpetual.”
V. Conclusion
The Supreme Court’s opinion in Eldred gives at least one conclusive answer to the question of the extent of Congress’s
power under the Copyright Clause. It holds that there is no categorical bar to the application of a copyright extension to
existing works of authorship created under a different copyright regime. Neither the “limited Times” provision nor the
“progress of science” preamble imposes an absolute prohibition on such retrospective extensions, as the Eldred plaintiffs had
argued.
*20 Beyond, that, however, Eldred provides only subjective clues-- not objective answers--as to the extent of Congress’s
power to enact the next generation of copyright extensions. In some ways, I have hypothesized the strongest conceivable case
that may arise in the next round of constitutional challenges. By imagining a statute timed to save “Steamboat Willie” and his
comrades just in the nick of time and by assuming away an emerging international standard, I have set the stage for a
relatively strong hypothetical claim that the new term is formally “limited” but is nevertheless an unconstitutional attempt to
evade the Copyright Clause by establishing a term that is effectively perpetual.
If the actual timing of the next generation of copyright extensions is such that “Steamboat Willie” and the others that led the
charge for the CTEA are allowed to slip into the public domain, and if the new American standard follows another new EU
term, then the case becomes substantially weaker. Under those circumstances, the “pattern” argument articulated above
disappears, and it becomes much more unlikely that the Court would second-guess the motive that inevitably will be
articulated by Congress--that the extension is aimed at encouraging dissemination and preservation, and is a reaction to
demographic and technological changes. By the same token, if Congress is able to seek the cover of an emerging
international standard, then it may offer the justification of harmonization in support of the change in the American copyright
term, and further deflect the criticism that its real goal is to create an effectively perpetual term for well-heeled works of
authorship.

Even under the circumstances of my hypothetical, however, the constitutional case against the Mathers Act is a difficult one.
Although the Eldred Court did leave some room for the argument that a future copyright extension would be an attempt to
evade the limited times provision by establishing a term that is effectively perpetual, it also tempered its opinion with a heavy
dose of deference to the legislative process. Ultimately, the challenge to the Mathers Act set forth above boils down to the
proposition that the new term is meaningfully different from those established in prior statutes (culminating in the CTEA)--so
much so that the term set by the 2020 statute is effectively “perpetual” while all of those that preceded it were “limited.” It
seems difficult to draw the line at life plus one hundred years once life plus seventy years is deemed permissible, just as it
was difficult to draw the line at life plus seventy years once life plus fifty years was assumed to be constitutional.
Indeed, it was this very line-drawing problem that seemed to push the Eldred Court to its expressions of deference to
Congress on these matters. If the Framers “thought in terms of the . . . calendar,” and not the “calculator,” then it simply will
not do to assert that a term of life plus one hundred years is more like a perpetual term than is a term of life plus seventy
years. Both are terms set by the calendar, and both should probably suffer the same fate. And even if one were to shift the
focus to the calculator, life plus one hundred years would be a strange place to draw the constitutional line. The CTEA’s term
of life plus seventy years was already worth 99.8% of the value of a perpetual copyright, and the additional thirty years *21
added by the Mathers Act adds value at a level that is mathematically insignificant. In other words, if a copyright term worth
99.8% of the value of a perpetual copyright is not effectively perpetual, it is hard to see why a term worth 99.9% should be
past the breaking point.95
Again, the Eldred Court made several attempts to cast any such close calculations into the legislative domain. It opined
variously that the factors relevant to the length of a copyright term go to “judgments of a kind Congress typically makes,
judgments we cannot dismiss as outside the Legislature’s domain,”96 that “[c]alibrating rational economic incentives . . . is a
task primarily for Congress,”97 and ultimately “that it is generally for Congress, not the courts, to decide how best to pursue
the Copyright Clause’s objectives.”98 If these dicta are taken at face value, they support the constitutionality of the Mathers
Act because the 2020 Congress still had plausible, rational bases for the thirty-year extension it enacted-- bases rooted in the
purpose of the Copyright Clause that belie a purpose to evade the “limited Times” provision.
Such bases include the goals of encouraging the “restoration and public distribution”99 of existing works and of providing a
greater assurance (necessary in light of increased life-expectancies) that an author will be able “to take pride and comfort in
knowing that one’s children--and perhaps their children--might also benefit from one’s posthumous popularity.”100 Plaintiffs
in the Mathers Act case might question the wisdom of the thirty-year extension--the necessity of an extra thirty years in order
to adequately encourage restoration and distribution, or to sufficiently provide for an author’s progeny--but the close
calibrations as to where exactly to draw the line are within the legislative domain under Eldred. And such a holding would
find further support, of course, in the plain language and originalist strands of the Eldred opinion. The Mathers Act’s term is
no less “limited” than the CTEA’s (or that of the 1976 Act or other statutory predecessors) and it seems to me that the case
for overturning the next generation of copyright extensions faces a difficult challenge in attempting to distinguish itself from
its predecessors.
*22 That is not to say that the permissible length of any future copyright extension is effectively a political question, such
that any extension would be upheld so long as it is not facially perpetual. Eldred, taken at face value, indicates that there is an
“outer boundary of ‘limited Times.”’101 Unfortunately, that boundary is a little fuzzy and will ultimately be delineated by the
Court’s subjective determination of the true motive of Congress. My own admittedly subjective view is that the Court is
likely to continue to defer to Congress’s extensions of the copyright term so long as the magnitude of the extensions is
roughly in line with those sustained in Eldred.
Thus, I believe that the Court would uphold a thirty-year extension like the one I have imagined in the Mathers Act, but that
it would strike down an extension amounting to multiples of that magnitude--in the range of a one-hundred-year extension or
more. At that point, it would be much easier to conclude that the extension is distinguishable from prior extensions, and that
Congress is really attempting to arrive at an effectively perpetual term. I would also say, however, that at some point soon
even a twenty or thirty-year extension would be viewed not in isolation but as part of a larger pattern of increases, which
together do start to resemble a term that is not limited but effectively perpetual. And I would concede that the Mathers Act
hypothetical comes close to the “outer boundary”; that is the whole point of the hypothetical--to identify the difficult case
that may lie ahead in an attempt to identify the fuzzy contours of the constitutional line.
My best guess is that the Mathers Act would survive, but my conclusion admittedly is affected by my own views as to the

primacy of text and history as methods of interpretation, and the Supreme Court of 2020 certainly could conclude otherwise.
And in my view the likelihood of such a ruling will depend not only on the 2020 Court’s views on the role of textualism and
originalism as interpretive methodologies, but on the various factors identified above, including the timing of the extension in
relation to the expiration of the copyright on the prominent works that were saved from the public domain by the CTEA, and
any change in the international copyright standards.
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“cross a constitutionally significant threshold with respect to ‘limited Times’ that the 1831, 1909, ... 1976 [and 1998] Acts did not.”
Id. That issue is taken up in the conclusion.
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U.S.P.Q.2d 1225 (2003) (No. 01-618)).
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This conclusion finds some support in the analysis that has been offered in favor of the Uniform Statutory Rule Against
Perpetuities (USRAP). The USRAP would abandon the common-law rule in favor of a 90-year statutory vesting period, on the
rationale that that is the period “that would, on average be produced by identifying and tracing an actual set of measuring lives and
then tacking on a 21-year period following the death of the survivor.” Unif. Statutory Rule Against Perpetuities Prefatory Note
(amended 1990), 8B U.L.A. 230 (2001). The statistical basis for this assertion has been the subject of some debate in the academic
literature. Compare William B. Stoebuck & Dale A. Whitman, The Law of Property 137 (3d ed. 2000) (citing Perpetuities: A
Progress Report on the Draft Uniform Statutory Rule Against Perpetuities, 20 U. Miami Inst. on Est. Plan. Ch. 7 (1986)) (asserting
that the youngest measuring life is six years old on average and that the average life expectancy of a six-year old in 1986 was 69.6
years, and explaining that the 90-year proposal represents the average expected remaining lifespan of a measuring life plus the
21-year term of the common law rule); Jesse Dukeminier, The Uniform Statutory Rule Against Perpetuities: Ninety Years in
Limbo, 34 UCLA L. Rev. 1023, 1033 (1987) (criticizing the “inherently implausible assumption” that forms the basis of the
USRAP’s 90-year term and asserting that “not a single bit of empirical information” was used in calculating the averages noted
above). But even the USRAP’s critics have suggested that “statistics are not really necessary to support the idea that 90 years is
about equal to the longest time a lawyer can tie up property through a saving clause.” Dukeminier, supra, at 1034; see also
Lawrence W. Waggoner, The Uniform Statutory Rule Against Perpetuities: The Rationale of the 90-Year Waiting Period, 73
Cornell L. Rev. 157, 167-68 (1998) (“[a]lthough this method [referred to in the Prefatory Note] may not be scientifically accurate
to the nth degree, the Drafting Committee considered it reliable enough to support a waiting period of 90 years, given the
margin-of-safety function that it performs.”). If a 90-year period approximates the outer limits of the rule against perpetuities, the
Mathers Act plaintiffs may be able to argue that a term of life plus 100 years is well beyond the “outer boundary of limited Times.”
See also Solum, supra note 19, at 30-31 (asserting that the term “limited” “must be measured against the facts of human life in
general and authorship in particular,” and that in that context a limited time “only very, very rarely would exceed seventy years”).
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As explained above, the 1976 Act changed the methodology of calculating the copyright term from a fixed term with rights of
renewal to a term tied to the life of the author. See text accompanying supra notes 12-13. In extending the term from a total of 56
years under the 1909 Act (28 years, renewable for an additional 28 years) to a term of life plus 50 years, the 1976 Act may have
been roughly comparable to the 1998 CTEA in adding a couple of decades to the applicable term--assuming that an average author
may have twenty-some years of life remaining at the time of publication. See, e.g., S. Rep. No. 104-315, at 10 (1996) (finding that
“among the justifications the Committee cited for adopting the life-plus-50 term in 1976 was the insufficiency of the 56-year fixed
term to ensure fair economic returns for American creators and their dependents”).
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Petitioners’ Brief, supra note 4, at 14. See also Solum, supra note 19, at 35 (asserting that at the time of the CTEA one could argue
that the notion of a perpetual term on the installment plan was “only a theoretical possibility,” and that one response would be to
say “that the Court could strike down such extensions if they occurred on a repeated basis”).
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There was some question as to whether the CTEA itself created uniformity in American-European copyright law. Indeed, Justice
Breyer took this argument up in his dissent, arguing that the CTEA did not bring American copyright law into conformity with the
EU’s law, and therefore could not establish a rational basis for the proposed extension. Eldred, 537 U.S. at 257-58, 65 U.S.P.Q.2d
at 1257. (“Despite appearances, the statute does not create a uniform American-European term with respect to the lion’s share of
the economically significant works that it affects ....”). My hypothetical, of course, eliminates any appearance of uniformity.
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Id. at 210, 65 U.S.P.Q.2d at 1236-37. See Ginsburg et al., supra note 21, at 704 (challenging “the Eldred proponents either to
explain why [the CTEA] is any more unconstitutional than the others, or to concede that all term extensions (and subject matter
and scope enlargements) since 1790 have been unconstitutional”).
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If the constitutional line were to be drawn on the basis of the economic value of a given copyright term relative to value of a
perpetual term, presumably the line would be drawn not at the Mathers Act, but at a much earlier stage in the history of Congress’s
copyright extensions. See Epstein, supra note 16, at 127 (asserting that “the economic difference between a 100-year copyright ...
and a perpetual copyright ... is trivial compared to the differences between a fourteen-year and a 100-year copyright period, both of
which are unquestionably legal”).
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Eldred, 537 U.S. at 205, 65 U.S.P.Q.2d at 1235.
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Id. at 207, 65 U.S.P.Q.2d at 1235.
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See id. at 210 n.17. The outer boundary, if it exists, cannot possibly be at “perpetuity less one day,” as suggested by Jack Valenti of
the MPAA. See Ginsburg et al., supra note 21, at 652. As a practical matter, the “limited Times” provision would be robbed of any
practical significance if it left Congress free to enact a term on the order of 1,000 years or more. See Epstein, supra note 16, at 127
(“Any fixed period counts as a limited time. Presumably, a billion- year term would run afoul of the Clause. So why not a million
or a thousand years?”); Solum, supra note 19, at 29 (noting that “Congress might specify terms measured in centuries or millennia
without approaching infinity,” and thus concluding that “the phrase limited times must mean something other than a finite term”).
At the same time, however, it is difficult to predict where exactly the outer boundary would be located by the Court. I have taken a
stab at that in the paragraphs of this article.
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