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*2 Trademark law is unjustifiably permissive because it protects more than one mark for each supplier of goods and services.
Suppliers need some exclusive symbol to indicate that they are the only source of goods and services carrying that mark.
Trademarks are, however, more than source-indicators. They are marketing devices. Suppliers use trademarks to attract
consumers’ attention to their products by suggesting unique characteristics and qualities, by surrounding the products with an
aura of superiority or desirability, or simply by being clever or appealing. No one supposes that marketing devices, as
distinguished from source indicators, should receive any intellectual property law protection whatsoever.
Multiple marks are not necessary to indicate source. They may help suppliers create market niches for their products by
giving their products names that make them appear to be (accurately or not) unique types of products. Everyone familiar with
trademark law understands that intellectual property protection does not extend to generic or merely descriptive terms -- those
labeling types of goods or describing goods. It is not as obvious that even fanciful and arbitrary trademarks are
simultaneously both source indicators and indicators of types and characteristics of products that have acquired
descriptiveness.
This article proposes and justifies a radical restructuring of trademark law limiting trademark protection to one mark per
source, a “single signal” rule. It argues that the proper scope of trademark law requires emphasizing source-indicating
function of trademarks and liberating the product-describing function. It suggests a program for minimizing the dislocation
costs to consumers and suppliers that result from removing trademark protection from many famous marks.
Protection of marketing devices makes it more difficult for competitors to attract consumers and for consumers to learn about
alternative suppliers. Limiting suppliers to a single mark is sufficient for source-indicating purposes, enables consumers to
know what products compete to satisfy their needs, and makes it easier for smaller competitors to supply them, facilitating
competition. The “single signal” rule creates a superior balance between exclusive trademark rights and public access to
means of expression.
*3 I. Introduction
Trademark law is unjustifiably permissive because it protects more than one mark for each supplier of goods and services.1
Suppliers need some exclusive symbol to indicate that they are the only source of goods and services carrying that mark.
Protecting source-identification and preventing the fraud and consumer confusion resulting from misuse of source-indicating
symbols are the fundamental justifications for trademark law.2 Protecting source-identifiers reduces consumers’ search costs
by helping them locate suppliers that have satisfactorily served them in the past.3 Protecting source-identifiers promotes
competition by enabling a new supplier with a new and more satisfactory way of serving consumers to establish a reputation
among consumers.4 Trademarks are, however, more than source-indicators. They are marketing devices.5 Suppliers use
trademarks to attract consumers’ attention to their products by suggesting unique characteristics and qualities, by surrounding
the products with an aura of superiority or desirability, or simply by being clever or appealing.6 No one supposes that

marketing devices, as distinguished from source-indicators, should receive any intellectual property law protection
whatsoever.
*4 Trademarks contain information about characteristics of the products in connection with which they are used as well as
about source. The MOUNTAIN DEW7 mark conveys a great deal of product information and some source information. It
signifies a highly caffeinated, citrus-flavored, carbonated beverage, from a particular, perhaps unknown, source. Both types
of information are inseparably entwined in the mark.
Multiple marks are not necessary to indicate source. They do help a supplier distinguish one product it sells, a citrus-flavored
beverage, from other products it supplies, colas or noncarbonated beverages. By distinguishing a supplier’s products,
multiple marks function as model-numbers or stocking codes. When ordering MOUNTAIN DEW, a retailer or a consumer is
asking for a particular version of PepsiCo’s carbonated beverages. Trademark law does not protect model numbers that serve
merely to identify a particular product.8
Multiple marks also help suppliers create market niches for their products by giving their products names that make them
appear to be (accurately or not) unique types of products. For instance, it is hard to tell whether the STARBUCKS9
FRAPPUCCINO10 is a unique product or whether there are similar, substitute products available from other suppliers.
Everyone familiar with trademark law understands that intellectual property protection does not extend to generic or merely
descriptive terms--those labeling types of goods or describing goods.11 It is not as obvious that even fanciful and arbitrary
trademarks are simultaneously both source-indicators and indicators of types and characteristics of products. The term *5
CORVETTE12 indicates both a particular source of vehicles (whether known or unknown) but also a particularly muscular
type of sports car. The terms FRAPPUCINO and CORVETTE carry information about the type of product, information that
could be available for all to use.
This article proposes and justifies limiting trademark protection to one mark per source, a “single signal” rule. It argues that
the proper scope of trademark law requires emphasizing source-indicating function of trademarks and liberating the
product-describing function. It suggests a program for minimizing the dislocation costs to consumers and suppliers that result
from removing trademark protection from many famous marks.
Protection of marketing devices makes it more difficult for competitors to attract consumers and for consumers to learn about
alternative suppliers. Limiting suppliers to a single mark is sufficient for source-indicating purposes, enables consumers to
know what products compete to satisfy their needs, and makes it easier for smaller competitors to supply them, facilitating
competition. The “single signal” rule, described in detail in Part I, creates a superior balance between exclusive trademark
rights and public access to means of expression.
Concern for the proper scope of intellectual property protection generally and trademark law in particular is a familiar theme
in intellectual property case law and literature. It has long been recognized that copyright and patent law reflect a balancing
of interests, discussed in Part II, a conflict between granting monopoly rights to promote the advance of knowledge and
science and granting free access so that society might benefit from those advances.13 The balance of interests in trademark
law is reflected in the need to prove that confusion is likely to result from concurrent use provisions14 and fair use defenses,15
among other doctrines.16 These doctrines reflect a balance between exclusive rights to exploit the signaling power of a mark
and the desire to promote competition and inform consumers about the availability of competing products.17
Part III describes how consumers locate desirable goods and services and how sellers use their trademarks to locate
consumers and retain customers, thereby gaining *6 a competitive advantage. This sets the stage for consideration of
beneficial and harmful uses of trademarks. Eliminating exclusive rights to multiple marks can make it easier for competitors
to attract customers by making it easier for them to describe their goods. This has the potential for increasing price
competition and reducing the ability of dominant firms to lock consumers into their goods.
Unfair competition law similarly recognizes and balances a supplier’s need to identify itself as the source of goods with
competitors need for access to words, symbols, and devices used to describe goods and inform consumers about their
characteristics and qualities.18 The single signal rule deprives suppliers of the exclusive right to use their multiple marks as
product indicators. Recognizing the goodwill residing in many product indicators, Part IV suggests and describes rules for a
transition period during which suppliers can acclimate consumers to their single source-indicating devices while phasing out
their use of other marks. Part V describes how unfair competition law can be used to prevent consumer confusion resulting
from lingering notoriety of formerly protected product indicators without interfering with the beneficial effects of the single

signal rule.
Finally, Part VI discusses several technical and policy issues arising from the single signal rule. Limiting each source to a
single mark requires defining what a “source” is and what a single “mark” is. The article recommends adoption of a control
test borrowed from trademark licensing rules to determine the “source” of a product and a “legal equivalence” test borrowed
from trademark tacking doctrines to define “mark.” Policy questions arising from adoption of a single signal rule include
whether the rule unduly interferes with mergers, acquisitions, and incentives to develop new products as well as the ability of
firms to expand their product lines. Part VI concludes that these legitimate concerns are likely to be overshadowed by the
benefits of the trademark reform.
II. The Single Signal Rule
Unless one is a trademark scholar, one can enjoy for breakfast six ounces of DANNON19 7 BENEFIT20 NO ARTIFICIAL
ANYTHING21 yogurt with “Live and Active Cultures.”22 Does one source need all of those marks to identify itself and
distinguish its goods from the goods of others? Or are these *7 expressions simply marketing devices designed to gain a
competitive advantage unrelated to the reputation of the seller? To focus attention on the anticompetitive aspects of
trademark law, this article proposes that trademark law protect only one mark per source (including all entities controlled by
the mark owner), including word marks, trade dress, product designs, and all other devices currently protected by trademark
law.23
Under the single signal rule, the Danone Corporation would have no exclusive trademark rights to marketing devices other
than the single DANNON mark or any other single source-indicating signal it chose. It could still use, but would also lose
exclusive rights to, “Carb Control,” “Lite and Fit,” “Bouncin’ Banana” and 116 other terms currently listed as source
indicators owned by Danone.24 Divisions, subsidiaries of, or enterprises controlled by Danone could not have their own
distinct trademarks.25
Under the single signal rule, competitors could advertise that their yogurts had no artificial anything and had active and live
yogurt cultures (desirable features for yogurt) without fear of a trademark infringement action. Consumers would be better
informed about what products compete with Danone’s yogurt. Consumers would understand that all products with Danone’s
single signal came from the same supplier, that the supplier of beauty yogurt currently marketed under the ESSENSIS mark
also comes from Danone.26
The single signal rule would reduce consumer search costs and promote competition. Under this rule, the Societé des Produits
Nestlé, S.A might reveal itself as the source of products ranging from pet food27 and baby formula28 to chocolate29 *8 by
selecting NESTLÉ as its single signal. Under a rule permitting only a single trademark-protected marketing signal, if the
Societé chose NESTLÉ as its single mark, it could still use its former product indicators, such as the marketing expression
“Carnation”30 (used in connection with the sale of dairy products) but Carnation would have no trademark status. Or the
Societé could choose Carnation as the source-indicator for all of its products, but its other 1,316 current trademarks31 would
have no trademark status. Consumers would know the actual source of those products. They would know that it was the same
source that supplies a baby formula they enjoy or detest. They would know that apparently competing clothing stores GAP,
OLD NAVY, and BANANA REPUBLIC are part of the same company (Gap, Inc.),32 as are clothing suppliers indicated by
the ostensibly unrelated SEARS, KMART, AND LAND’S END (Sears Holding Corp.).33 Consumers may reasonably choose
to ignore corporate interconnections, but more source and product information is better for consumers and for competition
than less.34 Often there is apparent but not actual competition.
The single signal rule would make it easier for competitors to describe their products to consumers. Under this rule, suppliers
of lemon-lime carbonated beverages could easily indicate that they compete with Coca-Cola’s product currently marketed
using the SPRITE35 mark. If Coca-Cola chose COKE as its single mark, all competitors could use “sprite” to indicate that
their beverage was in the same product category as Coca-Cola’s lemon-lime beverage. As it is, consumers must guess what
other beverages have the same general characteristics as Coca-Cola’s product. The rule would reduce Coca-Cola’s
advertising-fueled dominance in the carbonated beverages industry,36 allowing greater competition and, concomitantly, lower
prices and greater variety.
*9 The single signal rule is promoted in the spirit of Justice Holmes’ opinion in Saxlehner v. Wagner37 and Chief Justice
Fuller’s opinion in Lawrence Manufacturing Co. v. Tennessee Manufacturing Co.,38 where the Court rejected attempts by

plaintiffs to protect their symbols from competitors attempting to describe their own goods. In Saxlehner, where the plaintiff
sought to enjoin use of her name on a competitor’s label, Justice Holmes concluded:
The real intent of the plaintiff’s bill, it seems to us, is to extend the monopoly of such trademark or
tradename as she may have to a monopoly of her type of [goods], by preventing manufacturers from
telling the public in a way that will be understood, what they are copying and trying to sell. But the
plaintiff has no patent for the [goods], and the defendants have a right to reproduce it as nearly as they
can. They have a right to tell the public what they are doing, and to get whatever share they can in the
popularity of the [goods] by advertising that they are trying to make the same article, and think that they
succeed.39
Chief Justice Fuller, denying the plaintiff’s demand that a competitor be enjoined from using a symbol it used to describe the
quality and characteristics of its goods,40 concluded:
Nothing is better settled than that an exclusive right to the use of words, letters, or symbols, to indicate
merely the quality of the goods to which they are affixed, cannot be acquired; and while, if the primary
object of the mark be to indicate origin or ownership, the mere fact that the article has obtained such a
wide sale that it has also become indicative of quality is not, of itself, sufficient to debar the owner from
protection, and make it the common property of the trade, yet if the device or symbol was not adopted for
the purpose of indicating origin, manufacture, or ownership, but was placed upon the article to denote
class, grade, style, or quality, it cannot be upheld as technically a trademark.41
The single signal rule reflects both of the qualifications articulated by these Justices. The competitor must be fairly using the
other’s symbol to tell consumers what type of goods it is producing, and the other must not be deprived of the ability to
indicate to consumers that it is the origin of the goods.

Current trademark law does nothing to reduce the number of marks a single source may register and use as long as the source
neither abandons nor misuses the *10 mark. The Coca-Cola Company has over 500 live trademarks.42 Trademark law does
not compel a supplier to use a mark that identifies it with any specificity.43 Nike may identify itself by applying only its
“Swoosh” mark44 on its product. Furthermore, trademark law does not limit the number of marks a source may register and
use in connection with any particular product among the (potentially many) types of products it supplies. For instance, the
Dannon example in the first paragraph suggests four trademarks used in connection with the single Dannon yogurt product45
from among the 120 trademarks Danone uses on its many products, such as water,46 yogurt,47 and beauty products.48
The public and private administrative costs of handling these numerous marks might be reason enough to limit the number of
trademarks a single source might protect. The inherently descriptive nature of these marks, such as Dannon’s “all natural, no
artificial anything,” might be reason enough to question the anticompetitive effects of the protection of multiple marks. This
article focuses, however, on the deleterious effect of the protection of multiple marks on competition and on search costs
without regard to their effect on administrative costs and taking note of the acquired descriptiveness of even fanciful and
arbitrary product indicators.
III. Optimal Level of Trademark Protection
This Part of the article describes the inherent balancing of logically opposing interests in intellectual property law: free access
and exclusive rights. Patent, copyright, and trademark law have struck this balance in different ways. The theory underlying
the balancing in each area is, however, strikingly similar. This Part describes the balancing in intellectual property law and
theory and the single signal rule as a balancing device.
*11 A. Balancing Interests in Intellectual Property Law
From Thomas Jefferson’s era, proponents of intellectual property protection have understood that the law should achieve a
balance between exclusive rights and public access to inventions, expressions of ideas, and information.49 Both exclusive
rights and free access to ideas encourage creativity.50 Monopoly rights provide profits that spur innovation while widespread
availability promotes competition.51 Society suffers the “embarrassment” of exclusive rights to promote social welfare.52 In

the patent law context, the Supreme Court recognized that “[t]he tension between the desire to freely exploit the full potential
of our inventive resources and the need to create an incentive to deploy those resources is constant.”53 In copyright law, the
Court recognized that “[t]he challenge of copyright is to strike the ‘difficult balance between the interests of authors and
inventors in the control and exploitation of their writings and discoveries on the one hand, and society’s competing interest in
the free flow of ideas, information, and commerce on the other hand.”’54
*12 B. Balancing Interests in Patent and Copyright Theory
Contemporary patent and copyright scholars often focus on either public goods theory or externalities theory to provide a
foundation for the balance between exclusivity and access.55 Public goods theory observes that some types of goods, in
particular the information about expressions of ideas and about innovations, can be simultaneously enjoyed by many people
at no cost once the information has been produced.56 Many can simultaneously enjoy a new song or a new method for peeling
tomatoes without interfering with each other’s enjoyment once the artist or inventor has created and disseminated it.57 The
normative economic implication of this “non-rivalrous” character of public goods is that each consumer should be able to
enjoy them at a price that reflects the cost of providing the creation to that consumer.58 If that dissemination cost is zero,
intellectual creations should be freely available.59 However, this conclusion is at odds with the need to provide incentives *13
for creators to create.60 Where incentives are needed to cover the costs of both creation and dissemination, the ability to
exclude consumers who do not pay some positive price provides that incentive. The challenge for intellectual property law is
to find a method for optimally balancing the reward obtained by the grant of exclusive rights with public access.
Externalities theory implies a similar conclusion.61 Some pursuits produce benefits solely for the person engaged in the
activity while others have widespread benefits.62 While an individual may find it worthwhile to engage in some endeavor *14
for the benefits it provides himself alone,63 society as a whole may be better off encouraging people to provide incentives for
people to engage in activities with external benefits.64 A new song or medicine may benefit the musician or medical
researcher, but if the creator or inventor can reap additional rewards by excluding those who do not pay to obtain the benefits,
she may create or invent more. The ability to internalize those external benefits provides the motivation to produce and
disseminate intellectual creations. At the same time, society benefits from the widespread dissemination of ideas and
information. It might seem that society would be better off with free access to information, but that ignores the need to
provide sufficient incentive for the creators.65 Congress explicitly recognized this balancing in its revision of the 1909
Copyright Act, identifying two questions to consider: First, how much benefit will the public obtain from the incentives to
create provided by the legislation? Second, how much will the public be harmed by the monopoly the legislation grants?66
When intellectual property protection is properly limited, “[t]he granting of such exclusive rights, under the proper terms and
conditions, confers a benefit upon the public that outweighs the evils of the temporary monopoly.”67 Again, the challenge for
intellectual property law is to balance incentives through internalization of positive externalities with free access.
C. Balancing Apparent in the Structure of Trademark Law
The balancing of exclusive rights and free access is reflected in the structure of trademark law as well. Trademark law grants
no person a monopoly over all uses of a word, term, symbol, or device. Exclusive rights are limited to source-indicating uses.
This limit on trademark rights is most apparent in the doctrine of fair use68 and the requirement that a word, symbol, or device
must have been “used as a *15 mark” to obtain trademark protection.69 The doctrine of fair use permits competitors to use
another’s trademark so long as they are using it fairly and in good faith to describe their goods and not as a source-indicator.70
An apple orchard may put the word “apple” on its products despite Apple Inc.’s trademark rights for use of APPLE as a
source-indicator for computers and computer programs.71 Also, one candy-maker may use a competitor’s trademark to
proclaim that its candies are “25% lower in calories.”72 Trademark rights are not exclusive. Use by others is permitted to
enable others to identify their products or to compete more effectively. The Supreme Court recognizes the “undesirability of
allowing anyone to obtain a complete monopoly on use of a descriptive term simply by grabbing it first.”73 Monopolies are
limited by the competitive needs of others.
Similarly, the “use as a mark” requirement for trademark protection reflects a limitation on exclusive rights to words,
symbols, and other devices.74 To earn trademark protection, suppliers must first use the device “to identify and distinguish his
or her goods . . . from those manufactured or sold by others and to indicate the source of the goods . . . .”75 Trademark
protection is not granted for symbols used for other purposes, such as for decoration or marketing only.76 It is a basic premise

of trademark law that only a rivalrous “use as a mark” can result in consumer confusion.77 Trademark protection is for
source-indicators; a device must “perform[] the trademark function of identifying the source of the merchandise to the
customers.”78 Thus, autumnal depictions of a leaf or a squirrel on a sweater do not receive *16 trademark protection if their
purpose and effect is aesthetic rather than source-indicating.79
While trademarks are used as marketing devices,80 marketing devices that are not used to indicate the source of a good or
service provided to others are not protected.81 Images of one’s establishment printed on promotional devices, such as t-shirts
and coffee mugs, do not become trademarks if they are not used to indicate source.82 It is the source-indicating purpose of
devices that gets protection rather than their ability to attract customers for reasons other than the reputation of the source
itself. The difficulty, analogous to that present in all intellectual property law, is giving exclusive rights to the
source-indicating function of trademarks apart from the marketing aspects. Because a trademark inextricably carries both
functions, the solution is to provide adequate protection for suppliers’ ability to indicate that they are the source of goods
while minimizing protection of marketing devices.
D. Balancing in Trademark Theory
The necessity of a balance between protection of source-indicating devices and promoting competition--the balance between
exclusive rights and free access *17 embodied in patent and copyright law--is recognized in trademark theory.83 When used
by consumers to search for or refer to goods and services, trademarks share the non-rivalrousness of public goods. Many
consumers can simultaneously use the source information embodied in a mark without interfering with one another’s use of
that information.84 When used by the supplier of a particular product to indicate that it is the manufacturer of the products in
connection with which the mark is used, a trademark is a private good. Only one competing supplier may use the mark at a
time without interfering with another’s use.85 Simultaneous use “as a mark” is rivalrouswhile referential use is nonrivalrous.
These characteristics of trademarks result in a natural balance in trademark law. The law permits consumers and even
competing suppliers, who are using the mark to refer to trademark owners’ goods, free access to the device, while giving the
owner exclusive rights to use the device as a mark.86
Similarly, a supplier who invests in a mark, endowing it with information and establishing it in the minds of consumers,
creates both internal and external benefits. The supplier hopes to realize internal benefits in the form of higher sales and
profits. It also creates benefits for others, both consumers and competitors, who refer to the mark in selecting or rejecting
goods or when comparing their competing *18 goods to the original. The challenge of trademark law, as with all areas of
intellectual property law, is to internalize sufficient external benefits so that suppliers have an incentive to invest in the
information their trademarks contain, while permitting others beneficial access to the device.
E. The Single Signal Rule as a Balancing Device
Limiting each source of goods or services to one trademark does not disentangle source-indicating information contained in a
mark from the marketing function. Rather, it prevents the use of multiple trademarks that are unnecessary to the
source-indicating function solely to gain a marketing advantage. If each source has a mark with which to identify itself, it is
not prevented from gaining the reputational advantages for consistency of quality or characteristics with which it might
endow that mark. A source would be prevented from obscuring the fact that it manufactures products of different quality by
adopting different marks for different types or qualities of goods, thereby increasing consumer information. A source would
be prevented from adopting a mark used for only one of its many products and advertising that mark so heavily that it gains a
market advantage unrelated to the reputation or identity of the source itself. Yet a source must be permitted to maintain any
advantage related to the consistent quality and characteristics of its products. It must be able to clearly indicate that it is the
source of a particular product desired by consumers. The single signal rule achieves this objective, resulting in better
information to consumers and greater competition.
IV. How Buyers Shop and Sellers Vend
To appreciate the benefits of the single signal rule, it helps to understand how consumers search for and how sellers market
goods and services. It is easy to propose, but hard to imagine, a world in which Yum! Brands, Inc. has no exclusive right to
KENTUCKY FRIED CHICKEN,87 any auto manufacturer can call its luxury cars CADILLACS,88 and a shopper can buy an
iPod89 from Dell Inc. Consumers have become accustomed to a single source for each of those products, even if they do not

know who the source is. Many suppliers have registered multiple marks for their products, presumably because they have
found it profitable to do so. How would consumers and suppliers buy and sell without multiple marks? How do consumers
and sellers find each other?
*19 A. How Consumers Search
1. Types of Searches
Three types or levels of consumer searches are relevant to trademark policy: product genus searches, product species
searches, and seller searches.90 A product genus search occurs when a consumer needs to satisfy some objective but does not
know what type of good or service will best do so.91 For instance, a consumer who needs a vehicle that costs around $16,000
to transport a large dog, sporting equipment, and luggage might be best satisfied by a pickup, van, station wagon, or SUV.
Marketing by suppliers of various vehicle types provides information distinguishing vehicle types, thereby allowing
consumers to choose among product categories to satisfy their needs. Product genus searches enable consumers to narrow
their search to a particular type (or several types) of products.
Product species searches occur when consumers know the type of product that suits their needs--for instance, luxury
sedans--but seeks information about competing brands.92 Marketing by luxury sedan suppliers facilitates product species
searches by advertising their vehicles’ interior capacity, horsepower, amenities, and so forth. In most markets, interspecies
rivalry is the essence of the competitive process. That is, one supplier competes for economic survival by distinguishing the
characteristics of its species from other products of the same genus. Product species searches result in consumer identification
of a preferred brand (or brands).
Finally, seller searches involve locating the most desirable seller of a particular brand. The marketing of a particular supplier,
such as Mercedes Benz of Beverly Hills, helps consumers who already know that the Mercedes E-Class station wagon is the
most satisfactory model to find a satisfactory seller. Each of these types of consumer searches is familiar to all of us, though
we may more often engage in product species and seller searches because often we know what type of product will serve our
needs (e.g., a screwdriver is a poor substitute for a hammer).
Suppliers market to consumers engaged in all of these types of searches. Ford Motor Company might advertise its Bronco93 as
being appropriate for off-road use and for taking the kids to school--able to satisfy a variety of objectives. This information
*20 is useful in a product genus search. Johnson & Johnson might advertise its TYLENOL94 analgesic as being twice as
effective as ADVIL95 aspirin, a competing species of analgesic. This information is relevant to a product species search, while
other information may be relevant for a seller search. For instance, Dunkin’ Donuts might advertise that its doughnuts can be
found at the corner of Cerrillos Road and Route 5, while General Mills Corporation might advertise that its PILLSBURY
EASY AS 1 2 3 PLACE & BAKE MUFFINS96 can be found in the dairy case at your supermarket.. Marketing efforts match
the variety of types of consumer searches.
Product genus marketing may be the least common type. Egg and beef suppliers promote their genus of food over others by
combining in promotions such as the American Egg Board’s THE INCREDIBLE EDIBLE EGG97 campaign and the National
Cattlemen’s Beef Association’s BEEF. IT’S WHAT’S FOR DINNER98 campaign. Producers of dairy products joined
together to promote milk through the GOT MILK?99 ads. Consumers rarely see advertisements of potato chips, beer, or autos
as a genus. The return from product genus information is shared by all suppliers of that genus, whether or not they have
invested in the marketing, thereby creating free-riding problems. The costs of collective action that creates external benefits
create a disincentive to investment in marketing that facilitates product genus searches.
2. Consumer Searches Under the Single Signal Rule
A change to trademark law that enhances consumers’ ability to identify desirable product genera, species, and sellers would
be desirable from the consumers’ viewpoint. Under the single signal rule, a supplier of goods and services would be limited
to use of one protectable trademark. The Coca-Cola Company would not be entitled to exclusive use of the term “sprite” on
lemon-lime carbonated beverages if it chose COKE100 as its single signal. It could put the term “sprite” on its *21 beverage
containers, but so could its competitors.101 The acquired descriptiveness of the word “sprite” would help competitors convey
product information, without depriving The Coca-Cola Company of its ability to identify itself as the source of its version of
lemon-lime beverages.

This flow of information about substitute products is perhaps the greatest benefit of the single signal rule and can be achieved
without sacrificing source information. The Coca-Cola Company could accompany the unprotected word “sprite” with its
trademark, for instance, COKE, so consumers searching for that product would look for COKE sprite, as a fan of
Kendall-Jackson wines might look for a KENDALL-JACKSON102 chardonnay. This would impose no great burden on
consumers. The Coca-Cola Company could, alternatively, forgo Sprite and put the words “lemon-lime soda” on the label,
which would be helpful to consumers because of its inherent descriptive nature. Alternatively, it could choose a new
nondescriptive word to accompany its single mark and promote the new word. Because any competitor could also use the
new word, Coca-Cola’s incentive would be either to keep using Sprite or use a descriptive term, either of which reduces
consumers’ costs of searching for a lemon-lime soda. Under either option, consumers would benefit from the increased
competitive product information resulting from the single signal rule.
The single signal rule would also result in greater source information. If Nestlé could choose only one mark to protect,
consumers would know that all goods (from chocolate to dog food103) with that mark were from that particular source.
Consumers’ experience with the quality of one of Nestlé’s products would inform their purchase of another Nestlé product.
This benefit flows from information about the particular source. For instance, a buyer of wines from Bridlewood104 Estate
Winery, for instance, some of which sell for $40 a bottle,105 would know that the winery is owned by the E. & J. Gallo Winery
Corporation,106 which also makes Boone’s Farm Wine,107 which sells for $3.49 a bottle.108 Because the Gallo name *22 does
not appear on the Bridlewood Syrah, this source information is unavailable to the consumer. Rather than hiding behind their
multitude of trademarks, sources would have to reveal themselves, at least to the extent of using the same mark on all of their
products.
There are obvious objections to the single signal rule. How would a consumer find the sprite made by the Coca-Cola
Company? Does Coca-Cola lose its investment in the sprite mark? Would consumers be confused because they expect their
sprite to come from the same source that has traditionally produced it? The answer to the first question is that the consumer
who wants the lemon-lime soda produced by Coca-Cola would look for the COKE (or other single signal chosen by the
Coca-Cola Company) mark on the label accompanying the word Sprite. Consumers may not be accustomed to looking for
two words and doing so might slightly increase search costs, but that would depend on how suppliers end up marketing their
products. Consumers could certainly become acclimated to doing so when Coca-Cola responds to the incentives created by
the single signal rule during the transition period described in Part IV, below. Coca-Cola’s investment in Sprite could be
handled in two ways, discussed in the transition rules described in Part IV, below, and the unfair competition rules discussed
in Part V, below.
B. How Suppliers Market Goods
Promoting a trademark involves creating two connections in consumers’ minds: source identification and product
identification. Source identification is a mental association between a trademark and a particular source of goods or services.
Product identification is a mental association between a trademark and the characteristics and qualities of the products in
connection with which the mark is used. The CADILLAC mark simultaneously conveys source information and product
information. Whether or not consumers know that General Motors (GM) manufactures Cadillacs or that it also manufactures
Chevrolets109, they are likely to believe that a single source markets vehicles with that mark. GM’s marketing also supplies
product information, informing consumers that Cadillacs are higher-priced, prestige vehicles. This dual character of
trademarks as source-indicators and product-describers is often lauded. In the years following World War II, *23 trademarks
were seen as a means of persuasion that stimulated consumer demand and the economy as a whole.110
Suppliers have an incentive to invest in both kinds of information production. First, investing in a trademark produces
information about the identity of the source (e.g., PepsiCo.) and characteristics of the source (e.g., favored by young, hip
consumers).111 A supplier has an incentive to maintain an image of itself as one that consumers can trust as a way of
competing for customers (e.g., Ford Motor Company, WHERE QUALITY IS JOB 1112). Even if the mark conveys no
additional information about its source, it conveys the fact that other goods and services with the mark come from the same
source. For the investment to be profitable for the advertiser in the long run, consumers must be able to rely on the trademark
as a guarantee of dependable quality and refer to it in hopes of reducing their cost of searching for a desirable product. This
consumer strategy is successful only as long as one supplier has exclusive rights to that source-identifier (and that source
lives up to its image). Protecting exclusive rights to source-identifiers promotes competition and facilitates consumer search.
Source information is most clearly directed at product species searches.

Trademarking activity also produces information about the characteristics of a supplier’s products or services (e.g.,
wholesome, economical, experienced, lemon-flavored, conveniently located). Although exclusive rights to source
information promote competition and reduce search costs, free access to product information best promotes competition and
facilitates consumer searches. Monopoly of a source-identifier promotes competition while monopoly of information about
products threatens monopoly of a product market. If a single supplier has exclusive rights to a word, symbol, or device used
solely to describe a product, competitors’ ability to market their goods and consumers’ ability to satisfy their needs are
diminished.113 Because a trademark provides both types of information, the policy challenge *24 is to separate the source
information function of trademarks from the product information function when a single mark provides both types of
information. As for all intellectual property issues, the challenge is to determine the proper scope of the intellectual property
monopoly--to balance exclusive rights and free access.
The potential for investment in a trademark to lead to monopolization of a product market raises the need for a more
complete consideration of how suppliers use trademarks to compete. The purpose of the following sections is to consider
beneficial and harmful effects of marketing and the effect of adoption of the single signal rule. These sections consider the
effect of the rule on the provision of information about products, on foreclosure of competitors by intimidation, and on
gaining competitive advantage through product differentiation.
1. Competition in Product Markets
Competition among suppliers occurs on all levels of consumer searches. By providing product information, suppliers help
consumers know what products or services satisfy their objectives, distinguish among competing brands, and locate sellers of
a particular brand. Price information in Hyundai Corporation’s TV ads enables Hyundai to compete against other auto
manufacturers and consumers to find lower priced vehicles. Advertising of the carbohydrate content of beers on labels
enables Anheuser-Busch to compete against other beer manufacturers and facilitates consumer searches for healthful
beverages. Advertising of products such as MOUNTAIN DEW enable PepsiCo, Inc. to compete with suppliers of other
beverages by reminding consumers of its product’s caffeine jolt. To the extent that the words “mountain dew” convey
information about caffeine content, it is product information identical to price information or carbohydrate information.
Trademark law traditionally permits free access to descriptive product information in order to promote competition.114
The single signal rule reduces suppliers’ ability to use source-indicators as exclusive product indicators. Under the single
signal rule, unless PepsiCo chose MOUNTAIN DEW as its only mark, all competitors could use the mark. Jake’s Mountain
Dew could compete more easily with PepsiCo’s Mountain Dew because *25 consumers would know what Jake is claiming
for its beverage. Thus, consumers could more easily find competing highly caffeinated, lemon-lime beverages.
Competition on the product search level is particularly important to consumers when they know the type of product for which
they are searching (e.g., peanut butter, an SUV). Having decided that acupuncture would be most satisfactory, the consumer
must select among acupuncturists. Having decided that a low-calorie, lemon-lime, carbonated beverage would be most
satisfying, the consumer must select a source. Trademark law ensures that once a consumer has chosen a particular source,
only one supplier can offer the goods with the associated trademark. But suppliers do not need exclusive rights to product
indicators to reap the advantages of marketing. Coca-Cola does not need SPRITE as a source-indicator; it could use its trade
name or any other single symbol for all of its products. Under the single signal rule, Coca-Cola could continue to use sprite to
name its type of beverage, but other manufacturers could do the same, facilitating their ability to compete and consumers’
ability to identify alternatives in the lemon-lime carbonated beverage market.
2. Competition by Intimidation
Suppliers also gain a competitive advantage by using trademarks to foreclose competitors from the product market. Courts
recognize that exclusive rights to terms interfere with the public’s freedom to use the language involved and create the
potential for harassing infringement suits.115 This form of harassment allows suppliers “to use the trademark laws as a sword
to unfairly restrict competition rather than merely as a shield”116 to protect the integrity of their source-identifying mark. As
the Dannon yogurt example illustrates, suppliers currently compete by attempting to obtain exclusive rights to descriptive
terms. Why would the Danone Group want to protect the terms “7 Benefits,” “no artificial anything,” and “live and active
cultures” by registering them as trademarks? Certainly “live and active cultures” is merely descriptive of the yogurt and
unprotectable. It is a desirable feature of yogurt because active yogurt cultures aid digestion of dairy products. Could it
simply be that Danone wants exclusive rights to these descriptive terms to keep competitors from using them to describe their

own goods? While the terms may inform consumers about the qualities and characteristics of all yogurts, the terms do not
seem to help consumers by indicating the source of Danone’s yogurt. Exclusive rights to the terms disadvantage competitors,
reducing consumers’ access to *26 competitive alternatives. This form of predatory conduct117 has been described as
trademark extortion.118 The use of cease-and-desist letters and threats of litigation to discourage competitors from using terms
that would help their own marketing is a pervasive practice in modern markets.119
The key to appreciating the desirability of the single signal rule is recognizing the acquired descriptive power of trademarks
that are indicative of product characteristics and unnecessary as source-indicators. The SPRITE mark contains descriptive
information about the flavor (lemon-lime) of the soda. The CADILLAC mark contains descriptive information about the
comfort (plush) and amenities (loaded) in the cars. The M&M120 mark contains descriptive information about the composition
(hard shell around chocolate) of the candy. If consumers preferred the sprite manufactured by Coca Cola, the Cadillac
manufactured by GM, and the M&M’s manufactured by the Mars Corporation, they could refer to the manufacturers’ single
signal (e.g., COKE, GM, MARS) accompanied by the nonexclusive descriptive marketing device (sprite, cadillac, m&m) to
locate the desired goods. The single signal rule would reduce the use of product indicators to disadvantage competitors while
allowing suppliers to identify themselves as the source.
*27 3. Competition by Product Differentiation
Firms also compete by investing in ways to make their products different from (or appear to be different from) competing
products. By associating unique characteristics with their marks, suppliers reap the benefits of developing and marketing if
their exclusive right to the mark is protected. Product differentiation has been described as the “foundation of rationally
functioning consumer product markets”121 because it permits suppliers to satisfy consumers’ diverse preferences. Product
differentiation can, however, lead to dominance of product markets, higher prices, and foreclosure of would-be competitors.
Trademark law’s conflicted relationship with product differentiation arises from the fact that the informational content of a
mark may both highlight the differences between products that satisfy different consumers and obscure similarities that might
increase competition and lower prices. The single signal rule maintains the benefits of product differentiation while
mitigating the harms.
i) Trademark Protection and the Benefits of Product Differentiation
Trademark protection encourages product differentiation. In nearly every product market, products are differentiated to some
degree.122 Apple’s IPOD is different from Microsoft’s ZUNE123 and Creative Technology’s ZEN,124 but they are all compact
audio/visual playback devices. Manufacturers differentiate their products by adding more memory, different user interfaces,
or different download capabilities to capture consumers. A single manufacturer may offer an array of products with small but
significant differences and different trademarks, such as Apple Inc.’s IPOD125 and NANO,126 effectively competing against
itself to satisfy the different needs of different consumers. Supplier advertising allows consumers to associate product
characteristics with trademarks and locate products containing the most desirable array of characteristics. Granting exclusive
trademark rights prevents competitors *28 from free-riding on either the investment in advertising or the investment in
creating distinguishing product features.
Product differentiation is desirable because it satisfies the needs of consumers with different preferences. While some
audiophiles prefer a high storage capacity MP3 player, the iPod Classic priced at $249 on the Apple website127 and capable of
storing 30,000 songs, others prefer the Disney Hannah Montana Mix-Stick, priced at $54.99 on the Best Buy website128 and
capable of storing 240 songs. Not only do consumers benefit from product differentiation, but trademark enforcement allows
suppliers to find profitable niches within product markets129 and offer varying quality at prices that reflect the varying costs of
doing so: “Without some such method of product identification, informed consumer choice, and hence meaningful
competition in quality, could not exist.”130 Some authors take their approval of trademarks as a means of promoting product
differentiation to great levels, saying that trademarks are essential to modern competitive economies in which consumers are
required to distinguish among competing products131 or that, because trademarks are “silent salesmen” that stimulate
purchases of goods and services, they “act as an engine to spur the economy.”132 The single signal rule preserves these
benefits by protecting the source-indicating power of the supplier’s exclusive single mark while allowing the nonexclusive
use of model designators and other product descriptors.133
*29 ii) Harm Resulting from Trademark Protection
The downside of product differentiation is the potential for suppliers to dominate product markets by disadvantaging

competitors. Whether this domination is undesirable and whether trademarks create barriers to entry by competitors is
controversial. From one perspective, product advertising accompanied by trademark protection makes it more difficult for
competitors to establish themselves in a market.134 From another perspective, firms achieve market dominance only by
satisfying customers, and consumer preference for one firm should not be considered a barrier to entry.135 The following brief
review suggests that it does not matter whether the dominance arising from revealed consumer preferences is labeled a barrier
to entry. Eliminating exclusive rights to product indicators would not interfere with consumers’ ability to locate a preferred
brand and would inform them of the availability of alternatives. If that led to a shift away from the dominant firm’s product,
that would be a reflection of consumer preferences as well.
Arguments that trademarks create barriers to entry come in a variety of forms. The general concern is that exclusive rights to
a symbol would lead to monopolization of a product market.136 Competing with an established trademark requires a *30 new
entrant to price at a discount and incur heavy advertising expenses.137 Consumer inertia and network effects (wanting to
consume the same brands as others) can also lead to market dominance.138 Consumers are locked into the trademark owner’s
product by virtue of their incomplete information about the existence of competing goods or their advertising-induced
conviction that alternatives are inferior.139 A more moderate form of “lock-in” stems from a calculation that the costs of
investigating the equivalence of two products is not justified by the likelihood that an alternative product is equally
satisfactory.140 This allows the trademark owner to raise its price above the competitive level and above the price that would
prevail if competitors could use that mark in their own marketing.141 Some argue that exclusive trademark rights to
differentiated products create barriers to entry greater than those conveyed by direct monopolization through patent or
copyright protection because of a trademark’s potentially infinite duration.142 Granting trademark rights to symbols and
devices indicating types of new products rather than merely source enhances the potential monopoly power of the suppliers
of those products.143
These arguments depend in large part on the lack of full information resulting from well-known brands obscuring
competitive alternatives. They do not reiterate *31 arguments that branding is bad because it creates false consumer
preferences.144 Rather, they focus on consumers’ lack of information and willingness to respond to information. Advertising
by established brand generally provides no information about alternatives. The ability of competitors to use the product
descriptor of the initiator could lessen the market power of the initiator.145 While concluding that trademarks are not in
themselves monopolies,146 courts deliberately restrain monopolistic extensions of trademark rights.147
Arguments that trademarks do not create entry barriers rely on the demonstrated superiority of a dominant brand in satisfying
consumer preferences.148 Professor McCarthy quotes from the 1979 FTC Craswell Report, concluding that “[b]arriers to entry
must come from some source other than trademark [protection]: Brand preferences will only be a source of monopoly power
when there are barriers which prevent more than a few firms from creating equivalent reputations for their own brand at the
same cost.”149 The Craswell Report concludes that “[t]he only barrier is the fact that consumers cannot be persuaded to
purchase their [new entrants] brands at any feasible cost.”150 Professor McCarthy also cites judicial authority for the
conclusions that trademarks present no monopoly threat to the public151 and that trademarks only function to protect the
owner from the deceit of others.152 Because market success comes only from the skill of the supplier, confiscating *32 a
trademark would be like ordering a firm that was successful because of its highly efficient factory to abandon it.153
The “no barrier to entry” analogy to efficient factories is instructive. The analogy suggests that it would be as
counterproductive to hamper a firm that has become dominant by satisfying consumers as it would be to hamper a firm that
has become dominant by having an extraordinarily efficient plant. The efficiency of a plant depends, however, on the legal
regime under which it operates. If the law requires pollution controls, for instance, the most efficient plant will be the one that
can meet the requirements and produce its output at least cost. Another plant might be most efficient without those laws.
Similarly, one supplier might garner the most customers under a legal regime that protected marketing devices but another
might be more successful under the single signal rule. Which one better satisfies consumers’ objectives? Presumably, the one
under which consumers had the most information about alternative suppliers.
The resolution of the conflict lies in recognition of the fact that consumer purchasing patterns are formed in markets with a
given set of rules. Purchasing patterns reflect existing legal regimes and market structures. Government labeling laws might
increase the consumption of healthier alternatives. Monopoly power in a market enables a firm to raise prices, altering how
consumers spend their money.154 Current purchasing patterns are a reflection of how consumers behave under one set of
constraints.
Changing the rules, as the single signal rule would do, creates a different playing field in which different patterns of

preferences might be revealed. If changing the rules results in more consumer information about alternatives and more
competition, the end result would be at least as much an expression of consumer preferences as the market structure that has
evolved under the current trademark regime. Making it easier for a customer to find another satisfactory supplier does not
unjustifiably divert trade from the dominant supplier. Only customers who found a more satisfactory supplier would switch.
Whether consumer search costs are labeled a “barrier” is irrelevant.
4. Product Competition Under the Single Signal Rule
By economic definition, perfect competition requires full information by consumers about the availability of alternative
goods and services,155 as well as their *33 characteristics and prices, and easy entry by suppliers into all markets for goods
and services.156 The full information assumption ensures that consumers are able to find goods and services that most
adequately fulfill their needs. The easy entry requirement ensures that goods and services will be provided at the lowest cost,
highest quantity, and optimal variety. Aspects of trademark law designed to ensure full information and easy entry would be
enhanced by the single signal rule.
Trademark law has historically been concerned with promoting competition by preventing fraud and encouraging suppliers to
develop and protect their reputations for satisfying customers.157 Trademark law promotes the flow of accurate information
about products to consumers.158 To encourage repeat customers, a supplier has an incentive to supply products with consistent
qualities and characteristics and inform consumers about those characteristics.159 A supplier’s mark is its signal that this
product will have the same qualities consumers experienced after their last purchase or that they anticipate from the
supplier’s advertising.160 Fraudulent use of a mark discourages consumers who buy a product thinking it came from a
particular source and had particular qualities only to find that it does not have those qualities. The competitive process can
successfully satisfy consumers only if the law prohibits fraudulent use of marks, as trademark law does.
Trademark law also promotes entry into markets by potential competitors with innovative ways to satisfy consumers and
helps existing suppliers compete. For instance, a new entrant into a product market can inform consumers that the qualities
and characteristics of its product (flavor, durability, price, aesthetics) are different from those of existing products.
Consumers learn about the product’s qualities from the entrant’s advertising or their initial experiences with the entrant’s
product. If the product suits their needs, they can rely on the entrant’s mark as an indicator that the product will contain those
characteristics again only if trademark law protects the entrant’s exclusive right to use the mark. Otherwise, other suppliers
*34 can take advantage of the new entrant’s investment in product development and marketing by applying the same mark,
hoping to divert sales from the entrant by confusing consumers. Existing firms benefit in the same way, by being able to
internalize the benefit of their developments and marketing.
The single signal rule promotes product competition by increasing information available to consumers, facilitating entry, and
helping existing firms compete with market leaders.161 Increased information about the availability of alternative products
within a product category results from the ability of competitors to use the heretofore protected product designations of
market leaders and the incentive to use descriptive terms on products. Competition among suppliers increases as consumers
are better able to compare product qualities and characteristics, including prices.
The single signal allows competitors to employ descriptive product indicators, reducing real or spurious product
differentiation, and erodes any market power resulting from trademark protection of the multitude of marks describing or
labeling types of goods and the concomitant increased consumer search costs.162 It does so without diminishing incentives to
provide superior products or to advertise and associate product characteristics with a brand. Suppliers are not forbidden from
applying a single mark to a variety of products as many have done successfully. The VIRGIN mark is cited as one that has
been extended to a variety of disparate product types, including beverages, music products, air and railway services, and
financial products,163 as has the BIC mark, which has been extended from pens to lighters, shavers, kayaks, and windsurfers.164
Brand extension is a substitute for advertising a new trademark used to market a new product and a means to save on
advertising costs by exploiting the existing fame of a mark.165
V. Protecting Goodwill and Preventing Consumer Confusion
When courts and trademark policymakers design rules to protect trademark owners’ investment in goodwill, they are
simultaneously protecting consumers’ investment in knowledge about sources of goods and services.166 Through marketing
and quality control, suppliers expend resources to maintain and increase the familiarity and desirability of their products.

Through experience, comparison, and *35 evaluation, consumers learn which suppliers provide goods satisfying their needs.
Destroying the link between a mark and a source by limiting suppliers to a single trademark destroys both the trademark
owners’ and consumers’ investments. Adopting the single signal rule is wise only if the benefits from increased competition
and consumers’ ability to find satisfactory goods outweigh the dislocation cost in terms of wasted investment in suppliers’
goodwill and consumers’ knowledge.
The harm to trademark owners and consumers depends on the durability of their investments in trademarks. “Durability”
signifies the extent to which additional investment is necessary, over time, to maintain the information content of a mark. For
a trademark owner, this investment involves marketing and quality controls that maintain the strength and consistency of the
signal-- consumer awareness of the links between the mark and the source identity and between the mark and product
characteristics. If marks tend to have low durability, the dislocation costs of the single signal rule would be low.
It also seems likely that maintaining a single signal would be less costly than maintaining multiple marks. If so, the future
cost savings to suppliers resulting from the single signal rule would help offset losses in the value of their prior investments.
A single signal is sufficient for maintaining consumer awareness of the link between the mark and the source. It seems likely
that information about a particular product from a source can be conveyed through marketing without the need for a separate
mark to designate different models or types of products. If so, consumers will lose little if any information about sources and
products as a result of the single signal rule.
The more durable trademarks are, however, the greater is the need to protect suppliers’ investments in their marks and
consumers’ investment in knowledge of links between marks, sources, and products. To minimize the costs of wasted
investment in goodwill and mark-source-product links, marks other than the single signal could be phased out over time.
Owners of existing marks could, for instance, retain exclusive rights to all of their valid marks for ten years. During the
transition period, trademark law would fully protect all valid marks that continued to be used from before the period began.
The length of this period would depend on the typical durability of trademarks.
A transition period would minimize dislocation costs in two ways. First, during the phase-out period, mark owners could
exploit their goodwill and use transitional marketing strategies to acclimate consumers to new types of source-indicators such
as combining the single signal with another marketing expression, either the old product indicator or a descriptive term, as
suggested above. It is not unusual for a supplier to change packaging and, through advertising, acclimate consumers to the
new appearance. Second, through exposure to the transitional marketing strategies, consumers would learn of the new
(perhaps little changed) ways to locate products and services from the sources they prefer. Expenses for the transitional *36
marketing would take the place of expenditures promoting or maintaining the old, soon to become non-exclusive, product
indicator.
After the beginning of the transition period, each supplier would be limited to one “new” unregistered or registered mark. A
supplier could choose one of its preexisting marks as its single signal, which might require registering an expanded list of
product categories in connection with which its mark is used.167 Alternatively, a supplier could elect to register a new mark to
cover all of its products. The registration process would ensure that no supplier possessed more than one new registered
mark. At the end of the transition period, all marks other than the single signal chosen by the supplier would expire.
To minimize dislocation costs, preexisting unregistered marks would also be enforceable during the transition period. To
limit the adoption of multiple “new” unregistered marks during the transition period, a person accused of infringing a new
unregistered mark could assert as an affirmative defense that the plaintiff had sought to enforce another new and not
abandoned mark, registered or unregistered, during the transition period.
After the transition period, only one registered or unregistered preexisting or newly adopted signal would be enforceable.
This might be accomplished in several ways. For instance, any attempt to enforce a mark in any tribunal, including
oppositions,168 cancellation petitions,169 and infringement actions,170 after the end of the transition period could be considered
an abandonment of rights to all other marks. Alternatively, an infringement defendant could claim as a complete defense that
the plaintiff had, after the end of the transition period, attempted to enforce trademark rights to another mark the plaintiff had
not later abandoned. Either approach would result in each supplier being entitled to only one enforceable mark.
Dislocation costs may also be offset by the advantage existing firms with multiple trademarks will have over new competitors
who are limited to one mark from the beginning of the transition period. If firms use their multiple trademarks to gain a
competitive advantage for reasons unrelated to the quality of their goods, they are able to retain that advantage for a while.

This includes the benefits obtained from trademark extortion and product differentiation strategies discussed in Part III
above. Existing mark holders might accept the ten-year phase-out in exchange *37 for the competitive advantage they would
get from a new entrant not being permitted to have more than one mark. This competitive advantage depends on whether
multiple brands are primarily used to increase or leverage market power, for instance, from the market foreclosing effect of
descriptive marks or nearly generic marks embodied in product indicators currently protected as trademarks. Aside from the
advantage of being able to exploit a potentially predatory strategy their new competitors may not exploit during the transition
period, existing suppliers will have a first-comer advantage supported by unfair competition and false advertising laws,
discussed in the following section.
VI. Unfair Competition and the Single Signal Rule
Once the single signal rule is fully implemented, product indicators--those former marks abandoned as suppliers choose their
one mark--would be “dedicated to the public.”171 Just as no supplier may have an exclusive trademark right to a generic172 or
merely descriptive term,173 prior owners would have no exclusive trademark rights to abandoned marks. Even if a supplier
devoted great resources to creating a public association between a generic term and its source, “it cannot deprive competing
manufacturers of the product of the right to call an article by its name.”174 Terms that are merely descriptive of ingredients,
qualities, characteristics, and features of a product are not protectable because “they are needed to describe all goods of a
similar nature.”175 Such terms are made available to all because they are necessary for effective competition. Trademark law
has created a balance between the interests of the supplier who has adopted such a mark and its *38 competitors: “Courts
refuse to protect a generic term because competitors need it more to describe their goods than the claimed markholder needs
it to distinguish its goods from others.”176
The reasons customarily articulated for denying trademark protection to generic and merely descriptive terms coincide with
justifications for the single signal rule. Monopolization of terms containing descriptive information denies competing
manufacturers the ability to call their products by a name familiar to consumers and to describe their goods in a way that
indicates the other goods with which they compete.177 Suppliers may choose a single signal to indicate themselves as a source
and may also use any descriptors or model indicators to identify the qualities and characteristics of their products. At the
same time, competitors may use the previously protected product indicators, descriptors, or model labels to describe or
identify their own goods of a similar nature.
A. Availability of Unfair Competition Protection
A denial of exclusive rights does not necessarily mean a total lack of protection from competitors’ uses that are likely to
confuse consumers. The obvious place to look for an analog to formerly protected product indicators is in marks that have
become generic. The obvious precedent is the Shredded Wheat case. After the expiration of its exclusive patent right to make
shredded wheat and the correlative exclusive trademark right to use SHREDDED WHEAT as a mark, the National Biscuit
Company’s right to the manufacturing process and the name passed to the public.178 Even though consumers associated the
name “Shredded Wheat” with the specific company that produced the product in Niagara Falls, every competitor was free to
call the product by that name as long as it “identif[ied] its own product lest it *39 be mistaken for that of the plaintiff.”179 The
Supreme Court concluded that the National Biscuit Company was “merely entitle[d] to require that the defendant use
reasonable care to inform the public of the source of its product” to protect against source confusion due to the residual
goodwill linking the National Biscuit Company to the term.180 By analogy, competitors would be free to use formerly
protected product indicators descriptively, taking reasonable care to ensure that no source confusion resulted from its
marketing, but could not use the term as a source-indicator.
Once the single signal rule is in effect, unprotected product indicators would be treated like other terms that have become
generic.181 A competitor could use the Coca-Cola Company’s “Sprite” product indicator to describe its products as long as the
nature of the use did not cause source confusion. This seems to create the trademark protection for product indicators the
single signal rule was designed to eliminate. As Part IV C reveals, however, the narrower remedies for unfair competition
claims offer much less protection.
B. Narrow Remedies and Competitors’ Access
To preserve free access to formerly protected product indicators while preventing source confusion, the remedy for confusing

simultaneous use of terms must *40 be appropriately limited. The narrow scope of the remedy in unfair competition claims
involving terms that have become generic works well for claims involving formerly protected product indicators and it
promotes the objectives of the single signal rule. The narrower remedy reflects consumers’ and competitors’ interests in
access to the generic term. This is the key distinction between resolution of trademark infringement cases and passing off
cases.
The common remedies for a competitor’s misleading use of a generic term associated with another source are injunctive. In
the Shredded Wheat case, the Supreme Court held that the plaintiff was “entitle[d] to require that the defendant use
reasonable care to inform the public of the source of its product.”182 In that case, the Court found that the defendant,
manufacturer of a competing cereal product, had adequately distinguished its product from the original by selling it in cartons
that were of a different size, form, and color, with a different label, and with the defendant’s name prominently displayed.183
Thus General Motors could not enjoin Ford from marketing a “Hummer”184 as long as Ford identified itself as the source of
this vehicle. Other unfair-competition claims have ended with similar resolutions,185 requiring the defendant to “clearly and
unmistakably stat[e] . . . that the machines are made by the defendant, as distinguished from [the original manufacturer],”186
that the defendant qualify its use of the generic term to differentiate its product from the plaintiff’s product of the same
name,187 explain its use of the generic term,188 or “identify its own product lest it be mistaken for that of the plaintiff.”189
Injunctive remedies may provide very modest protection. For instance, King-Seeley Thermos Co. v. Aladdin Industries,
Inc.190 is notorious for finding that the term “thermos,” once used exclusively by the plaintiff, had become generic for
vacuum-insulated containers and for imposing the minimal requirement that the defendant distinguish its products by using
only the lower-case “t” on that descriptive word.191 A fair and truthful statement of the ownership and source of manufacture
*41 is sufficient to avoid an unfair competition claim based on “mere use of words belonging to the public.”192 Trader Joe’s
grocery store could, and does, sell cereal called “Trader Joe’s Shredded Wheat.”193
Naturally, a subsequent seller’s addition of misleading false phrases such as “the original” or “genuine” would be the basis
for an unfair competition claim where consumers would infer that the supplier was the first company to supply the product.194
Thus, only Mrs. Fields Original Cookies, Inc. (or its assignee) could identify itself as the original source of Mrs. Fields
Cookies,195 and only General Motors could claim to produce genuine Hummers. These remedies avoid consumer confusion
resulting from the source-indicating power of sub-marks and preserve the goodwill arising from positive consumer
association between the original source and product.
C. Application to the Single Signal Rule
Unfair competition law prevents two kinds of product indicators misuse: misleading indicators of source and misleading
characterizations of products. With appropriate legal protections, the single signal rule would throw a vast number of
well-known product indicators into the pool of devices all suppliers can use when marketing their goods. This has the
potential to divert sales from former owners of those sub-marks to competitors, to confuse consumers about the sources and
characteristics of their purchases, and to deprive consumers of the benefits they obtain from buying their preferred brands.
Competing producers of pancake syrup could divert customers from Pinnacle Foods Group, LLC by using MRS.
BUTTERWORTH’S196 on their labels, and consumers seeking the sweet cinnamon and vanilla flavor of the original may be
disappointed by their purchases. Pinnacle could, of course, choose MRS. BUTTERWORTH’S as its single signal and
abandon its other 169 marks,197 but even if it does not, two complementary measures would avoid these dangers. The
transition period in which suppliers recondition *42 consumer expectations by familiarizing them with their new single
signals facilitates consumers’ transition to new branding methods, reduces confusion, and enables consumers to obtain the
brands they desire after existing sub-marks become available to all. To prevent confusion from residual source association
with sub-marks after the transition period, unfair competition actions require competitors using unprotected sub-marks to
identify themselves clearly as the source of competing goods.
The single signal rule allows something comparable to the ultimate in comparative advertising. It permits a competitor to
proclaim its availability as an alternative to well-known products using the most well-known of words (sprite, kleenex, or
jell-o) by which their more well-established competitors’ products are known while maintaining the original suppliers’ ability
to identify themselves (by their single signal) as the source of a type of goods. Government regulatory policy encourages
product comparisons.198 Referring to a particular competing product by name is a most effective way of informing consumers
about alternatives199 and promoting competition.200
Dealing with the use of formerly protected product indicators under either the unfair competition or federal statutory

framework would also prevent uses of product indicators that mislead consumers not only about the source, but also about the
characteristics and qualities of goods. False advertising law, of which Section 43(a)(1)(B) of the Lanham Act201 is a part,
prevents a manufacturer of potato chips from dehydrated potatoes from using the unprotected term “potato chip” without
qualification if consumers understand the term to mean that the product is made from raw potatoes.202 A new airline that did
not guarantee available seats cannot advertise its service as a “shuttle” service if a competitor, who unsuccessfully sought
trademark protection for that term, had accustomed customers to believe that “shuttle” implied a guaranteed seat.203 A new
manufacturer could, however, *43 use “sprite” or “shuttle” to indicate its competition with other manufacturers of beverages
or suppliers of airline services with the well recognized characteristics of Coca-Cola’s Sprite or (the former) Eastern Airline’s
shuttle just as Trader Joe’s can sell “Trader Joe’s Shredded Wheat.” Unfair competition law would prevent a competing
syrup manufacturer from labeling its product “Mrs. Buttersworth” if consumers understood that term to mean that the syrup
had a vanilla-cinnamon flavor and the competitor’s product did not. Applying unfair competition law promotes the desirable
search cost and pro-competitive advantages created by the single signal rule.
VII. Technical and Policy Considerations
A. What is “one source”?
The first technical issue is determining when multiple marks are owned by the same “source.” Are a corporation and its
subsidiaries a single source? Could a supplier, in response to the adoption of the single signal rule, create a nominally
separate entity to market a product for which it desired a separate signal? Is a trademark owner the source of goods
manufactured by its licensees? These reactions would distort the structure of business organizations and defeat the objectives
of the single signal rule. A technical problem for a rule limiting one source to one trademark is to define what “one source”
means. This would also address the inevitable issue of which product indicators an entity would have to relinquish at the end
of the transition period described in Part IV above.
Trademark law regulating licensing provides some principled guidance for resolving this important definitional question. A
trademark may be licensed as long as the trademark owner adequately controls the quality and characteristics of the goods
and services in association with which the mark is used.204 Without the requirement of control, the danger arises that products
bearing the same trademark would have diverse qualities, thereby misleading consumers.205 The Lanham Act permits
trademarks to be used by “related companies” without affecting the Registrant’s *44 trademark rights.206 A related company
means “any person whose use of a mark is controlled by the owner of the mark with respect to the nature and quality of the
goods or services on or in connection with which the mark is used.”207 Licensing rules rely on control over the use of the mark
to ensure a consistent signal to consumers.
Following these principles, the single signal rule implies that a single source may control the use of only one mark.
Ownership of a trademark registration for an appropriate time prior to adoption of the single signal rule would be evidence of
control. Control of the quality and characteristics of goods or services provided by another entity in connection with which a
mark is used, whether subsidiary or licensee, would also be evidence of control of the signal. A nominally separate related
company could not obtain exclusive rights to a mark formerly held by another if the other maintained control over the quality
and characteristics of the goods it produced. For the purposes of the single signal rule, a trademark owner would be the
source of goods manufactured by its licensees. Assignments to related companies would not preserve the rights of an owner
of multiple trademarks. Both the single signal rule’s objectives and the source-indicating function of trademarks are furthered
by focusing on who controls the quality and characteristics of the goods.208
B. What is “one mark”?
The single signal rule prohibits exclusive rights to more than one mark. After the transition period, trademark law would
consider marks other than the single signal abandoned.209 Attempts to enforce rights to “another new and not abandoned” *45
210
mark would constitute an affirmative defense for infringement defendants.211 Given these rules, it may become necessary to
determine when two similar symbols are really one mark, both entitled to protection, or, from another perspective, how
different two symbols must be to be considered different marks. Certainly only one of two “independent” marks, one of
which is the supplier’s “house mark”212 identified with all of the supplier’s products and the other of which is identified only
with a particular product in the supplier’s line, would be protected.213 The Coca-Cola Company could not protect both
COKE214 (the house mark) and DIET COKE PLUS215 (the product mark for a low-calorie cola). But, would two marks, both

of which are used as the supplier’s “house mark,” be protected? If CHEVROLET216 were an automaker’s single signal, would
it have any trademark rights with respect to CHEVY217 or to its symbol? <<equation>>218 The *46 answer to these definitional
questions may lie in the cases applying the “tacking” doctrine.
The tacking doctrine is useful in defining what constitutes a single signal because it addresses the question of when two
marks used by the same supplier are similar enough to be considered one mark. In tacking cases, a trademark owner attempts
to attach the date of first use of a prior mark to a subsequent mark.219 By giving the trademark owner an earlier first use date,
tacking gives that person priority over another supplier who later adopted a similar mark.220 It applies to marks that are similar
to, though technically distinct from, each other and treats such marks as legal equivalents.221 Similarly, when implementing
the single signal rule, courts and administrators need to know whether a technically distinct mark is the legal equivalent of
another mark used by the same supplier.
Two marks are legally equivalent under the tacking doctrine if they present a continuing “commercial impression” on
consumers.222 The commercial impression is the “meaning” or “idea” the mark conveys or the “mental reaction” it evokes.223
Marks are legally equivalent if they possess the same connotation in context, but *47 not if consumers would “clearly
differentiate” them.224 A lack of legal equivalence may be based on visual or aural dissimilarity alone,225 which would prevent
simultaneous enforcement of CHEVROLET and either CHEVY or the bowtie symbol. When applied in the tacking context,
the standard is “exceedingly strict,”226 “considerably higher than the standard for likelihood of confusion,”227 and applied
“only in rare instances.”228 It is not necessary for the standard to be so rigorous for the purposes of the single signal rule.
Several unpublished opinions have focused less on the appearance of the marks than on the meaning of the marks to
consumers,229 a familiar task in trademark law.230 While not useful as precedent as tacking cases, they are suggestive of a
looser standard for the single signal context. The focus of this standard is on the impact of the marks on consumers,231 on
whether consumers consider them the same mark,232 and the commercial impression as gauged by “the impact on the
public.”233 If consumers understand either CHEVY or the bow-tie symbol to indicate the supplier of Chevrolet as the source
of goods and neither has a greater or lesser significance, the terms might be considered legal equivalents *48 for the purposes
of the single signal rule. This would allow a single supplier to have numerous marks with identical significance, but no
product indicators. Gateway Inc. could obtain trademark protection for two house marks, both the “Gateway” mark
<<equation>>234 and the Holstein cow pattern it uses as trade dress.235 The single signal rule is designed to promote
competition and reduce search costs by eliminating protection for product indicators. As long as the house marks convey the
same message to consumers, they might be considered a single signal. Whether the stricter tacking standard or a more relaxed
standard is used, the definitional problems are easily handled in a manner familiar to current trademark law.
C. Mergers, Acquisitions, and Incentives to Create and Develop
The single signal rule may diminish the return to those attempting to sell ongoing businesses to existing suppliers.236 Debbie
Fields started a cookie business in California that became one of the largest sellers of cookies and baked goods under the
trademark MRS. FIELDS’ COOKIES.237 Having developed that mark, she might want to sell her business and the associated
goodwill to an existing firm using another trademark. Because each supplier is limited to a single signal, the acquiring firm
would have to abandon its old mark or buy Mrs. Fields’ business without any exclusive right to her mark. This could reduce
the value and resultant sales price of Mrs. Fields’ business. This consequence of the single signal rule would reduce the
incentive for entrepreneurs to develop the markets for their products with the hope of selling the business, along with
whatever familiarity their trademarks had acquired.
However, for both practical and policy reasons, this does not seem to be a serious concern. From a practical perspective, the
reduction in value would not apply to potential buyers who valued the mark of the acquired company and wanted to adopt
that mark as their single signal, nor would it apply to entrepreneurs without another trademark. Nonetheless, it would reduce,
though not eliminate, the value of the acquired mark to conglomerates such as General Mills, which already owns trademarks
such as CHEERIOS, PILLSBURY, GREEN GIANT, and BETTY CROCKER,238 and would not want to adopt the MRS.
FIELDS’ COOKIES mark *49 for all of its products. Yet even for conglomerates, much of the value of the trademark would
not be lost. Not only would the acquiring conglomerate be the only company able to advertise its products as “the original”
version of the acquired trademark name,239 it would be able to protect the remaining source-indicating power of the product
name under unfair competition law.240 After acquiring Mrs. Fields’ business, only General Mills could advertise its chocolate
chip cookies as “Genuine Mrs. Fields’s cookies.”
From a policy perspective, there may be reason to be pleased with the reduction of the value of a mark offered for sale. Part

of the value of a famous mark may be due to the market power241 derived from consumers’ lack of familiarity with competing
goods.242 There is no economic reason to protect this value, which arose because of the permissive trademark law context in
which the business was developed. Any market power due to consumer preference for the original supplier’s product would
remain, as seems appropriate. In addition, making the product indicator available to all would increase competition by
increasing information to consumers about the availability of competing products. Finally, because the single signal rule
would require the acquiring company to identify itself as the new supplier of the product or service, consumers would be
better informed about the fact that a new supplier is responsible for the quality of the product, who the new supplier is, and
what other products and services that company may offer. The goals of the single signal rule are thus furthered in the merger
and acquisition context as well.
D. Concurrent Use and Product Line Expansion
The single signal rule highlights existing practical difficulties arising from the ability of unrelated suppliers to use similar
trademarks. Concurrent use provisions of the Lanham Act permit two suppliers to use the same trademark when there is no
likelihood of source confusion.243 This generally requires that the two suppliers *50 sell in different product markets.244 Under
the current rules, when one supplier wishes to expand into the other supplier’s market, it must select a new trademark for use
in that market. This is a simple solution, but it does result in obscuring the identity of the entrant, who may be well known in
other markets under the trademark it uses in those markets. The present concurrent use rules make it more difficult for the
expanding company to extend its reputation into the new market and for consumers to locate preferred suppliers.
The single signal rule would, at least theoretically, aggravate this problem. Examples of difficulties in expanding product
markets are available even under the current rules. Apple Inc. uses an apple symbol in numerous markets, ranging from
developing photographs245 to computer design.246 When Apple expanded the lines of products and services it offers by
beginning the business of selling digital downloads of music on the Internet, it ran into problems with the Beatles’ record
producer, Apple Corps. Apple Corps had trademarked an apple symbol and previously settled a dispute with Apple Inc.
agreeing that the latter would not sell music recordings247 or enter the music business using an apple trademark.248 Under the
current rules, Apple Inc. could simply adopt a new mark, such as ITUNES,249 and make no reference to its Apple mark on its
website for music sales.
The single signal rule exacerbates the product or service line expansion problem, though again the problem may be more
theoretical than actual. Under the single signal rule, Apple might not have had any right to use the Apple mark in the Internet
music market and would not be permitted to adopt another mark just for that market.250 Such an exclusion of competition is
inconsistent with the pro- *51 competitive purpose of the single signal rule. Requiring Apple Computers to abandon its well
known Apple mark might be a significant barrier to its entry into the new market. This would be true for all firms expanding
into markets where another uses a confusingly similar mark.
Two obvious, but extreme, solutions for this problem are to eliminate all concurrent uses of marks or to permit multiple
marks for different markets. There may be other reasons for eliminating concurrent use of symbols that are well beyond the
scope of this paper. However, requiring many suppliers concurrently using marks to abandon them would create too much
disruption given the nature of the problem, using a cannon to kill what might be a mosquito as many terms are concurrently
used. A modest example is the concurrent use of the term “autumn” by two separate companies to market bread or
margarine.251 Lever Bros. sued American Bakeries Company for infringement when the latter attempted to expand its product
line by marketing whole grain bread under the “Autumn Grain” mark. A search of the Patent and Trademark Office website
reveals 121 live marks using the word “autumn.”252 Hence, massive dislocation would result from eliminating concurrent use
of the term “autumn.” The other extreme solution, permitting multiple marks for different markets, would entirely undermine
the basic purpose of the single signal rule by recreating the opportunity for protecting multiple marketing devices.
Individually negotiated solutions are the most obvious answer to potential conflicts. An entrant would buy the existing firm
already using its trademark in a new market, a common way of expanding into a market.253 Apple Inc., after prevailing in
court, reached a settlement with Apple Corps enabling it to use an apple mark in the music downloading market.254 The single
signal rule might give the existing firm a bargaining advantage by limiting the entering company’s options, but would not
otherwise raise obstacles to bargaining.
The option of choosing a new single signal may be a logical choice for a conglomerate. Many conglomerates, enterprises
with separate divisions or subsidiaries *52 operating in separate product or service markets,255 adopt a fanciful mark such as

GE256 and EXXON257 to identify themselves as the source of a variety of products. A fanciful mark such as EXXON seems
less likely to encounter concurrent use problems than a descriptive or suggestive mark like “autumn,” adopted by the whole
grain bread manufacturer to suggest the “natural” character of the bread.258 Fanciful marks are preferred in trademark law
because they are inherently superior source indicators and given greater protection.259 To the extent that the single signal rule
encouraged fanciful marks, consumers would benefit.
Finally, careful attention to concurrent use in two particular legal processes might minimize entry barriers arising from the
single signal rule. The Patent and Trademark Office could strictly scrutinize applications for registered marks for potential
concurrent use, as well as of cancellation petitions and oppositions. Such strict scrutiny could prevent future conflicts by
focusing on potential sources of consumer confusion should the existing mark owner expand into neighboring markets. Also,
courts evaluating infringement claims could pay closer attention to mistaken consumer belief that a supplier is likely to
expand into another market. Many federal circuits explicitly consider the likelihood that a mark owner will “bridge the gap,”
expanding its product lines into another supplier’s market as one of their “likelihood of confusion” factors.260
Difficulty of entry does not seem to be dramatically increased by the single signal rule. Increased attention to the potential for
confusion arising from expansion and the continued option of negotiated solutions makes any increased difficulty seem more
theoretical than practical. Furthermore, this issue is not a problem across the board. It affects only those firms entering
markets other than the one in which they currently operate and only those firms whose entry is barred by the previous use of
a confusingly similar mark. To the extent that the rule encourages the *53 adoption of fanciful marks, consumer identification
of the source of products is facilitated.
VIII. Conclusion
Intellectual property theory recognizes limits to exclusive rights based on balancing the need to provide incentives to creators
of information against the importance of public access to information. Trademark recognizes the importance, to both
consumers and suppliers, of exclusive rights to symbols indicating the source of products. Neither trademark law nor theory
offers any justification for protecting product indicators, symbols that distinguish one item from other items produced by the
same supplier. The single signal rule is designed to protect source indicators while minimizing protection for product
indicators.
In a perfectly competitive economy, with full information, no barriers to entry, and no market power on the part of any
supplier, there would be no reason to limit the number of trademarks any supplier could use. Consumers do not, however,
have full information about alternative products that might satisfy their needs. Advertising expenditures by large firms
carrying a diversified range of products make it more difficult for smaller firms to inform consumers about their products.
This reduces competition, allowing some firms the ability to raise prices above a competitive level. The single signal rule
addresses each of these market imperfections.
Consumers require full information in order to make optimal purchasing decisions. This includes information about the
characteristics and qualities of all alternative available products: price, flavor, durability, efficiency, and compatibility with
other products. The single signal rule enables all suppliers to refer to their products and services by widely recognized names
for purpose of comparison, making it easier for consumers to find and compare different manufacturers’ woolites, tylenols,
band-aids, and jell-os. It enhances consumers’ ability to identify the particular source of goods and to compare different
products by the same seller because each supplier uses the same mark for every item it sells. Improved information improves
consumer satisfaction.
Potential competitors need to be able to reach consumers. By advertising their product identifiers rather than their house
marks, dominant suppliers may make it more difficult for consumers to find competing products by making it more difficult
for competitors to describe their products. Heavy advertising on product identifiers thus may make entry by potential
competitors unaffordable. Ending protection of product identifiers would lower these obstacles.
The dominance of some sellers is not due simply to better products. It is partly a result of the structure of trademark law that
allows them exclusive rights to marketing terms. The difficulties potential competitors face because of the current structure of
trademark law potentially allow dominant firms to exploit their position. *54 Without pressure from actual or potential
competitors, dominant firms may have the ability to raise prices above the competitive level, altering the allocation of
resources by distorting consumer spending patterns. While some consumers may be willing to pay higher prices for the

assurance that they are getting quality goods from a known manufacturer, the higher prices charged by dominant firms may
also reflect the inability of consumers to find substitutes. The single signal rule increases the ability of suppliers to locate
consumers and of consumers to find products that satisfy their needs, thereby reducing the misallocation of resources.
Abruptly limiting trademark protection to one mark per source would disrupt markets by confusing customers and destroying
suppliers’ investments in the goodwill associated with their marks. Therefore, it might be appropriate to phase out rights to
pre-existing product identifiers to protect the goodwill created by suppliers’ investments. To protect consumers from
confusion and suppliers from unjustified diversion of trade, the narrow remedies of unfair competition law could prevent
source-indicating use of formerly protected marks. Transition rules that recognize the durability of trademarks can minimize
these dislocation costs.
The single signal rule can be implemented without any other changes in trademark doctrine. Whether two technically distinct
marks used by a supplier are really the same mark can be resolved by reference to current tacking doctrine. Whether two
apparently separate suppliers are really one source can be resolved by determining whether one controls the other, with
reference to abandonment and licensing doctrines. Impediments to assigning marks and barriers to entry arising from
concurrent use may be resolved by conventional bargaining and application of current trademark doctrines related to
concurrent use, including both Lanham Act provisions as well as consideration of the potential for consumer confusion
arising from one supplier bridging the gap into a neighboring market.
Adoption of the single signal rule addresses a variety of objectives. It would make it easier for consumers to find products
that suit their need and competitors to find consumers. It would make it easier for consumers to know not only that the
product comes from a single source but what other products are made by that source and perhaps who the source is. With the
single signal rule, I would be more likely to know, for good or ill, that Rosemont Cabernet is not made by a boutique
California winery but by a mass marketer, the Ernest and Julio Gallo Company.
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