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*430 I. Background
The Andean Community, initially known as the Andean Pact, is an integration process in the Americas that started in 1969
with the signing of the Cartagena Agreement by Bolivia, Colombia, Chile, Ecuador, and Peru.1 In 1973, Venezuela also
joined.2 Through the 1970s and ‘80s, besides the creation of communitarian institutions, there was insignificant progress in
regional economic integration within the Andean Community. In part, this was due to the pervasive dictatorships in the
region and the incompatibility of domestic economic measures adopted by some countries including Chile, which dropped
the initiative in 1976.3
Starting in the early ‘90s, once democratic governments returned to the region and overcame the economic crisis, the process
of integration within the Andean Community was revitalized.4 In those years, several measures contributed to the creation of
a free trade area. These included reduced tariffs, the harmonization of custom procedures, and the liberalized trade in goods,
transport, and telecommunications, contributed to the creation of a free trade area.5 Additionally, as part of this
intensification, the Andean Community adopted common regulations in areas like foreign investment, communitarian
enterprises, and industrial and intellectual property.6 In fact, in 1993, the Andean Community adopted Decision 351, which
set forth the common regime on copyright and neighboring rights.7
*431 As a first step in the process of copyright convergence, Decision 351 was a remarkable and ambitious initiative that
contributed significantly to the harmonization of copyright law among the members of the Andean Community (AC
members).8 However, the idiosyncratic approaches of domestic law, the challenges of new technologies, and the emergence
of bilateralism, among other causes, have undermined the role of Decision 351 in building copyright convergence within the
Andean Community. The lack of convergence may become a serious obstacle for the ongoing process of integration,
particularly in the context of the information economy by obstructing the proper functioning of the internal market.
There is abundant literature on the Andean Community process of integration.9 However, its legal harmonization of copyright
law remains barely studied in the United States, where scholars have focused on the important role of the Andean
Community Tribunal of Justice on intellectual property litigation and enforcement.10 Meanwhile, Latin American scholars shy
away from critically analyzing the common regime on copyright, providing mere descriptions of it and only occasional
criticisms.11 This paper briefly describes Decision 351 of the Andean Community, *432 analyzes in detail the main
limitations of the current common regime on copyright in order to identify the issues that require an urgent effort at
convergence in Andean Community, and suggests some strategies to achieve that goal.
Analyzing the challenges to copyright regulation in the context of the process of regional integration may be useful for
outlining future work within the Andean Community. It is true that during the last decade integration between AC members
has stalled, but in recent years the Andean region has seen a more relaxed political atmosphere within the Andean region, the
consolidation of democratic governments, and the growth of economies, all of which may contribute to revitalizing the
process of integration. Additionally, this analysis may prove useful to other processes of regional integration within Latin
America, such as the South American Community of Nations, which would unite the Andean Community, MERCOSUR,
Chile, Guyana, and Suriname.12
II. Copyright Common Regime in the Andean Community
At the end of the 1980s, the Andean Community lacked a uniform regime for protecting intellectual and artistic creations.13
The differences between international commitments evidenced the significant dissimilarities in their levels of protection.
Colombia, Ecuador, and Bolivia were parties to the Inter-American Convention on Copyright,14 which provides a lower level
of protection than the Berne Convention.15 Colombia and Ecuador, along with Venezuela and Peru, were parties to the
Universal Convention on Copyright,16 which provided an intermediate level of protection and worked as a one-way bridge to
the Berne Convention.17 Colombia, *433 Peru and Venezuela adhered to the Berne Convention,18 but the latter two still
needed to incorporate it into their domestic law.19
The significant differences between the levels of protection of copyright within the Andean Community created problems for
the proper functioning of the internal market. One potential solution was harmonization. In 1991, they started this process,
but were interrupted because of the legislative discussion of new copyright laws in Bolivia and Venezuela;20 they resumed the
process in 1993.21 At the end of that year, the Commission, the legislative body of the AC,22 adopted Decision 351 based on
an expert committee’s report.23 By then, all the AC members had also ratified both the Universal and the Berne Conventions.24

Decision 351 is communitarian and supranational law, with direct and immediate effects upon communitarian and domestic
authorities.25 Unlike European Union directives, communitarian decisions do not require adoption into domestic law because
they have immediate binding effects and prevail over domestic law.26 Communitarian decisions allow the joint existence of
domestic law, as long as the latter does not conflict with the former.27 As a result, AC members may need to modify their
domestic law in order to avoid confusion, but not for implementation purposes. One exception is that communitarian
decisions admit “complementary *434 regulation by domestic law,”28 which, as this paper will explain, seems to be the case
in several provisions of Decision 351.
Decision 351 was conceived as a first step in the process of legal convergence on copyright law among the AC members, one
which would require subsequent strengthening.29 It provided for national protection for creators, recognized some rights,
including moral rights, set forth a 50 years post mortem auctoris term of protection, adopted some exceptions and limitations,
established protection of software and databases, and included some measures of copyright enforcement.30 Because Decision
351 prevails over domestic law of the AC members when they are inconsistent with Decision 351’s provisions,31 it forced the
adoption of a common regime on copyright issues for all AC members.
Decision 351 allowed for additional provisions under the domestic laws of the AC members, as long as these rules were not
inconsistent with the provisions of the common regime. In fact, Decision 351 made several references to its integration into
domestic law. For instance, the provisions on works-for-hire,32 droit de suite,33 computing terms of protection,34 transferring
and licensing,35 and affiliation to collective rights management societies.36 In other cases, such as rules on judicial procedures,
civil measures, and criminal sanctions, Decision 351 did not address certain regulatory issues, but rather left such space to
domestic law. In some cases, the Decision only set forth a minimum legal standard, allowing the standard to be heightened by
domestic law. This is the case for moral rights recognized for authors,37 economic exclusive rights,38 term of protection,39 and
exceptions and limitations *435 to copyright.40 Referring to domestic law seems to have been the main mechanism used to
overcome the lack of agreement around a given issue during negotiations of Decision 351.41 Unfortunately, this legal
technique, based on references to domestic law, omissions in the common regime, and the adoption of minimal standards, has
undermined the achievement of an adequate level of convergence within the Andean Community, which, as we will see, has
instead deteriorated over the years.
Decision 351 was remarkable and ambitious at the time of drafting. Its provisions significantly anticipated the content of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (the TRIPS Agreement).42 This is true of the provisions
dealing with protection for software and databases.43 In fact, Decision 351 facilitated all AC members’ near-immediate
accession to the World Trade Organization44 due to the consistency between the Decision and TRIPS.45 The legal convergence
produced by the common regime was impressive when compared with other processes of harmonization, such as that of the
European Union, which required the implementation of several communitarian directives to regulate some of the issues
solved by Decision 351.46 However, this cautious and gradual approach *436 has allowed better coordination among EU
members in terms of both content and procedures,47 and a more transparent process by legislative bodies.
III. Limitations of the Common Copyright Regime
The common regime created by Decision 351 represented significant progress in the protection of copyright and legal
convergence among AC members,48 but it is not free of criticism. As is discussed below, the common regime has been unable
to eliminate differences in domestic laws that provide unfair competitive advantages to producers from one AC country over
another, creating distortion in the internal market. Instead, it has provided advantages to third countries to the detriment of the
internal market. Additionally, it has not overcome some obstacles to the free flow of copyrighted goods, and in some cases
the common regime has aggravated those inconveniences, even among AC members. Moreover, several provisions of the
common regime have undermined the capacity of AC members to develop public policies aimed at promoting the public
interest.
Other limitations of the common regime have emerged due to negotiations of free trade agreements and technological
development. On one hand, the common regime has been insufficient to allow AC members to have a common position when
facing the challenges of subsequent bilateral negotiations on intellectual property.49 On the other hand, the regime suffers
from a relative absence of provisions on copyright and new technologies, particularly regarding the digitalization of works
and increasing Internet use. Those two limitations, as is explained below, have been evident in the regulation of technological
protection measures and the liability regime of online service providers.

This section addresses the limitations of the common regime in detail, including their legal contexts and effects on AC
members. The analysis is illustrated with situations that make evident an improper functioning of the internal market. This is
a concept extensively used in the European Union’s integration law.50 A common *437 market requires the free movement of
goods and services as well as people and capital.51 In order to achieve a common market, it is necessary to remove artificial
barriers and harmonize national policies.52 One of the non-tariff barriers may be intellectual property rights. The highly
territorial character of intellectual property rights may conflict with a common market when legitimate goods or services are
exported to a country where those goods or services are illegal.53 For example, when a publisher prints works available in
public domain according to its national law and attempts to export them to foreign countries where the work is still protected
under copyright protection. In fact, in the integration of the European Union, as it should be in the Andean Community,
harmonizing intellectual property rights has been “vital” for the internal market because the rights may affect the “free flow
of goods and the maintenance of undistorted competition.”54
Achieving a common market does not require a uniform regulation on intellectual property or on copyright. A common
market requires removing those legal barriers that block the free movement of copyrighted goods and services, by distorting
it, divesting commerce, and affecting fair competition.55 Requirements of a common market are, to some extent, contingent
because they vary depending on the progress of the building and perfecting of the market. Based on that analysis, the
following section of this article supports increasing the convergence of the copyright laws in the Andean Community.
A. The Andean Community Common Regime does not Prevent Competitive Distortions Within the Internal Market:
Publishing and Software.
To be able to function properly, the Andean Community’s internal market would require a higher level of harmonization
between the domestic laws of its *438 member countries. However, the common regime tolerates,56 and even encourages,57
creating differences in its members’ domestic laws. This can create an inadequate functioning of the market by providing
competitive advantages to competitors from one country over others. This is the case in both the publishing and software
development sectors.
The common regime recognizes some economic rights as exclusive to the copyright holder,58 but allows AC members to
recognize additional rights.59 For example, Decision 351 recognizes that the distribution of a work may or may not be for
profit,60 but seems to limit the right of exclusivity only to the former.61 However, because of the flexibility that Decision 351
provides to AC members, Colombia has extended copyright to the not-for-profit lending of works.62 In fact, unlike the
seeming numerus clausus of exclusive rights recognized by Decision 351, Colombian law grants control to right holders over
any possible use of the work.63 This criterion of comprehensive scope of copyright, which some scholars see as consistent
with the European tradition of “droit d’ auteur,”64 has also been accepted by *439 other AC members.65 This additional
protection granted by domestic laws is also enjoyed by foreign works because of the broad national treatment adopted by the
common regime.66 For example, software corporations have been successful in enforcing exportation rights in Peru;67
similarly, the Ecuadorian copyright authority has exercised ex-officio enforcement of exportation rights on foreign movies,68
in spite of the fact that right holders may not have those rights in their countries of origin. On the other hand, Bolivia has
recognized only limited exclusive rights.69
Publishers and writers from some AC members may enjoy a competitive advantage with respect to their colleagues from
other member countries. In Colombia, for example, because of the comprehensive control by publishers and writers and the
lack of exceptions for public lending, libraries and educational institutions must pay for their not-for-profit lending of
books.70 Peru provides comprehensive copyright protection with an exception that allows free public lending.71 And Bolivia,
which does not grant an exclusive right to control public lending, allows public lending of books by libraries without
restriction.72 In addition to creating an inappropriate function in the internal publishing market, the asymmetry seems unfair
*440 because it deprives a significant portion of the population basic services that provide access to knowledge and
opportunities for development.73
Decision 351 reflects a standard of copyright protection from the early 1990s that does not account for the development of
information technologies, particularly the digitalization of works and the Internet. Because of the absence of provisions about
these phenomena within the common regime, AC members are free to adopt specific rules on digital works and the Internet
within their domestic laws as long as they do not conflict with the common regime. As a result, the distortion of the internal
market has increased because of the differences between domestic laws, which provide unfair competitive advantages in

fields such as information technologies. These unfair advantages include the creation of multimedia content, the provision of
online services,74 and the development of computer programs.
For instance, the common regime protects computer programs and sets forth some limitations. In fact, before completion of
the TRIPS Agreement,75 Decision 351 expressly recognized that computer programs--both object and source code76--are
protected by copyright.77 The Decision also authorized exceptions such as back-up copies, copies necessary for the
functioning of the program,78 and any modifications of the program for personal purposes.79 These provisions of Decision 351
have been replicated in the domestic law all AC members80 except Colombia, which only has regulates the registration of
computer programs.81 Therefore, Decision 351 has provided a common minimum standard for copyright protection for
computer programs, but AC members are authorized to adopt additional norms if consistent with the common regime.
*441 Over the years, the evolution of domestic law in AC members has increased the differences in the regulation of
computer programs. These differences are particularly significant with regard to the cases of works-for-hire and exceptions to
use software without the authorization of the copyright holder. In the latter, neither Colombia nor Bolivia82 has gone beyond
the exceptions already available in the common regime, but the other AC members have. For instance, following the TRIPS
Agreement,83 Ecuador has recognized an exception for rentals when the program itself is not the essential object of the rental,
such as when renting a car that includes a computer program in its system.84 This is also the case in Peru.85 However, Peru has
also recognized, similar to the European Union86 and the United States,87 a specific exception that allows reverse engineering
of computer programs in order to achieve the interoperability of independent programs.88
The recognition of an exception for the reverse engineering of computer programs provides competitive advantages to
Peruvian software development companies. In fact, in other countries of the Andean Community, companies are required to
apply for licenses from provider of proprietary software--such as Microsoft and Apple--to develop interoperable computer
programs.89 Peru allows software development companies to do so without licensing and authorizes reverse engineering by
law, including decompiling the object code of a given software, distilling the source code, and developing computer
programs compatible with the original source. In simple terms, software development companies in Peru are able to save the
usually high licensing fees required in other countries and technically may access the programming code of given software in
order to develop a compatible solution. This creates an improper function in the internal market of computer programming
services because companies in one country enjoy advantages that are based on mere legal barriers. One way to overcome the
improper function in the *442 internal market is to extend a reverse engineering exception to the entire Andean Community
internal market.
B. The Andean Community Common Regime Provides Competitive Advantages to Third Countries to the Detriment
of its Internal Market: National Treatment and Restoration of Rights.
The national treatment principle is essential for international trade to flourish. Through this principle, countries treat nationals
of other countries no less favorably than their own nationals.90 In copyright law, this principle has been expressly recognized
by the Berne Convention91 and the TRIPS Agreement.92 Countries have committed to not discriminate in the protection that
they provide copyrighted goods and services that originate in other country party to those international agreements. However,
the Andean Community common regime went further by awarding one-sided protection to works of foreign origin even in
cases where doing so was not required by international law.93
Decision 351 granted national treatment to all creators, even if the country of origin of the works did not protect the nationals
of the Andean Community.94 This implies that by the time Decision 351 entered in force, on December 21, 1993, AC
members extended protection not only to authors whose countries of origin were party to the Berne Convention, the leading
international instrument on copyright, but also to those authors from countries that were not members of that convention. As
a result, authors from more than fifty countries--including Russia, Korea, and El Salvador--received protection by the Andean
Community even though communitarian *443 authors were not protected in those countries.95 Even today, after the massive
adherence of developing countries to the Berne Convention as a result of the TRIPS Agreement,96 presumably in exchange of
market access for agricultural goods,97 Decision 351 can be used to protect authors from twenty countries, even though they
do not protect communitarian authors. This is the case for Angola, Iran, Iraq, Mozambique, Taiwan, and others.98
Because of the lack of transparency in the process of adopting Decision 351,99 it is unclear why protection was granted to
foreign authors beyond what is required internationally. One may suggest that it is consistent with the droit d’ autore
rationality, since creators deserve protection independent of country of origin.100 It may be suggested also that drafters of

Decision 351 were scared of the competition posed by foreign authors, under the rationality that unprotected foreign works
could substitute for domestic ones.101 Whatever the underlying reason, there is no empirical data proving that preserving such
broad protection for foreign works provides any benefit for the Andean Community internal market; on the contrary, it
undermines the access to those works by AC population and reduces business opportunities for domestic publishers.
Decision 351 protects the creations of authors from third countries even when they are not protected in their country of origin
and in spite of the lack of reciprocity from those countries to communitarian authors. The most emblematic instance of this
may be the reestablishment of rights, thus is, the reentry of a public domain work into the private domain.102 In these cases,
Decision 351 reestablished the *444 rights in the Andean Community for works that had entered into the public domain
because of lack of compliance with formalities in a given country, such as registration.103 For example, a work that never
received protection in the United States due to lack of registration104 may still enjoy copyright protection in the AC,105 even if
communitarian authors do not enjoy an analogous benefit in the United States.106
Fortunately, the effects of the reestablishment of rights granted by the Andean Community will dilute over the years as more
countries adhere to the Berne Convention and the TRIPS Agreement, which reject formalities and require automatic
protection for works.107 However, the reestablishment of rights, in addition to the extension of the terms of protection,108 has
removed a significant number of works from the public domain for several decades. It is unclear why Decision 351 adopted
such a broad reestablishment of rights. It is hypothesized that there was some aversion to the public domain because of the
underlying idea of the economic inefficiencies of public goods.109 Whatever the explanation, the reestablishment of rights
affects not only access to the works by the population in general but also the creativity of authors and prevents the
advancement of cultural industries.110 In cases *445 where the law freely authorized the use of the works, it is now necessary
to get authorization from the copyright holder whose rights have been reestablished.
Naturally, Decision 351 adopted a safeguard measure for those affected by the reestablishment of rights. It sets forth that the
reestablishment of rights could not affect those who relied on works in the public domain before the Decision entered in
force, such as those who published content or created derivative works.111 The only limitation to that safeguard is that uses
must refer to activities already carried out or in progress by the time Decision 351 entered into force; thus, it does not benefit
subsequent uses after rights were reestablished. Even though the safeguard adopted by Decision 351 mitigates the effects of
passing public domain works back to the private domain, it does not address the higher social and economic cost that implies
the reestablishment of the intellectual property rights.112
Adopting a broad concept of national treatment by protecting works originating in countries not parties to the Berne
Convention and by reestablishing the rights of works in the public domain, the Andean Community common regime provides
competitive advantages to authors and right holders of other countries to the detriment of users, creators, and publishers of
AC members. While users, creators, and cultural industries must accept licensing and payment of copyright fees to enjoy
some works in the AC member countries, those in third world countries need not assume those costs. It may not affect the
proper functioning of the internal market, but instead can affect the competitiveness of AC members in international markets
and undermine the opportunities for the development of their population.
C. The Andean Community Common Regime Generates Obstacles for the Free Flow of Copyrighted Works:
Exhaustion of Rights.
The common regime was designed as a first step in the process of legal convergence between AC members.113 Therefore, it
was foreseeable that the regime would not solve all the legal issues and would leave some for the AC members’ domestic
laws. Different domestic approaches to those issues were tolerated or underestimated by the common regime.114 However, as
was noted earlier, significant differences between countries in addressing those issues has raised obstacles to the free flow of
copyrighted goods and services. Moreover, Decision 351 not only left unsolved some of those issues, in certain cases it
aggravated the obstacles to the free flow of copyrighted goods and services in both the internal and the international markets.
*446 Two decisions adopted by the common regime increased the obstacles to the free flow of copyrighted works: the
establishment of national exhaustion of rights and the recognition of a broad exclusive right to authorize or prohibit the
importation of copyrighted works.115
According to the exhaustion of rights, also known as the first sale doctrine in the U.S., once a work or copies of it have been
legally distributed by the rights holder, any subsequent transfer of the ownership over that work or copy does not require

either authorization or payment to the copyright holder.116 The exhaustion of rights is a limitation to the exclusive right of
distribution and is an exception to the monopoly for the commercialization of the work.117 At the domestic level, the
exhaustion of rights allows for reselling works; therefore, selling second-hand books does not require any additional
authorization or payment.118 At the international level, exhaustion of rights allows for so-called “parallel importations,” which
occur when goods are provided simultaneously through two or more legitimate channels of distribution.119 By facilitating the
circulation of goods, the exhaustion of rights allows for more intense competition among providers and, eventually, more
accessible prices for consumers.120
The TRIPS Agreement reserves for the domestic law of the WTO-members the handling of exhaustion of intellectual
property rights.121 Exhaustion can be limited to the domestic market (national), to the market of a series of countries with
integrated economies (regional), or it can be extended without limitations to any other country (international). Each of the
aforementioned choices implies a lower or a higher degree of freedom in the flow of goods from one country to another.
*447 There is no worldwide consensus on whether the exhaustion of rights has to be implemented in the domestic law of
countries.122 Some countries, including Australia,123 Chile,124 and New Zealand,125 have opted to free the international flow of
goods without any copyright limitation. Several decisions of the European Court of Justice126--based on constitutive treaties of
the European Union127-- support at least the regional exhaustion of rights within the Union. Consequently, intellectual
property rights cannot be used to fragment the EU common market.128 In the United States, the first sale doctrine seems to
exhaust rights only domestically.129 In fact, recently the American retail chain Costco tried unsuccessfully to appeal a federal
court’s adverse decision130 that restricted the importation of copyrighted goods for commercialization in the domestic market
without authorization from the right *448 holder.131 The Costco case still left open the door for a subsequent decision by the
Supreme Court on the matter.132
The Andean Community imposed the most restrictive modality of exhaustion of rights for its members on copyright: the
national exhaustion of rights.133 Unlike the pristine terms of the common regime on industrial property,134 Decision 351 *449
does not go beyond stating that the rights holder has the exclusive right to prohibit or authorize the importation of copies
made without authorization into any AC member.135 This clause does not grant either regional or international exhaustion.
This is especially true in light of the doctrine of the comprehensive scope of copyright, which, based on provisions of
Decision 351 and domestic law, states that holders have rights over any use of the work.136 As a result, in AC members there
is only national exhaustion of copyright and rights holders have the exclusive right to control importation of works through
the countries. This determination is not free of criticism,137 particularly because it undermines the free flow of copyrighted
goods and services through the Andean Community.138 For instance, Ecuadorian authorities require retailers of foreign
copyrighted works to prove not only the legitimate acquisition of goods they commercialize, but also that those retailers have
a license for importing the goods into the domestic market.139
Still more impressive is the way the Andean Community adopted the national exhaustion of rights by granting to the
copyright holders an unlimited exclusive right to authorize or prohibit the importation of works into the territory of any AC
member140 without any exception for the exclusive right of exportation. This implies a real capiti diminutio of the AC
members who deprive themselves of the *450 right to determine the degree of exhaustion of rights and transferring that
decision to the copyright holders.
Unlike other countries,141 the Andean Community grants copyright holders greater rights by giving not only the right to
control the reproduction, communication, and distribution of a work, but also a monopoly on the importation of a work or its
copies.142 This implies that the mere acquisition of a work in a different market does not authorize its owner to import it, even
among members of the Andean Community.143 In those cases, the owner of the work or copies will also need special
authorization by the copyright holder and possibly the payment of an additional fee.
The national exhaustion of rights and the exclusive right of importation create obstacles for the internal market within the
Andean Community. Beyond the efficacy of the national exhaustion regime in the digital economy,144 these rules raise
additional restrictions to the free flow of copyrighted goods and services, fragment the internal market, and allow price
discrimination towards consumers.145
D. The Andean Community Common Regime has been Unable to Serve Public Interest Needs: Public Domain and
Copyright Exceptions and Limitations.

Decision 351 is an accurate and clear reflection of copyright excesses because it focuses on providing protection to copyright
holders and underestimates the public interest involved in the regulation. Decision 351 provides rights beyond the
requirements of international agreements, such as the control on the importation of works, the national exhaustion of rights146
and the adoption of a broad national treatment that provides protection even for creations that lack copyright protection *451
in their own countries of origin.147 Additionally, Decision 351 authorized the AC members to provide higher levels of
protection through domestic law by recognizing more moral and economic rights than those available in the common
regime148 and by extending the term of protection beyond.149 However, the Decision made limited progress in harmonizing the
rules on public domain and was notoriously insufficient in adopting copyright exceptions and limitations. The following
paragraphs refer to the latter issues and show how the regulation through domestic law has affected the proper functioning of
the Andean Community internal market.
1. Public domain regulation
Conceptualizing the public domain may be a difficult task, but for the purposes of this paper, it is enough to say that the
public domain includes all content that is not under the private domain; in other words, all content that is not controlled by
the exclusive rights of a given person. Contrary to the private domain, everybody may benefit from the public domain, but
nobody may claim exclusive rights over it.150 As was mentioned previously, the public domain improves the access to works
by removing copyright authorizations and royalties.151 It also permits creators to create derivative works and provide new
meanings to preexisting materials. Additionally, materials available in the public domain can lead to the creation of new
businesses. Therefore, the public domain provides numerous opportunities for users, authors, and intermediaries.
The public domain, consists of three basic categories of content:152 i) content that does not qualify for copyright protection; ii)
copyrighted works whose terms of protection have expired; and iii) other works unprotected for idiosyncratic reasons that
vary from one country to another. According to Decision 351, the first group includes mere ideas, the technical content of
scientific works, and their commercial *452 or industrial exploitation.153 It also includes those creations that do not satisfy the
requirements for receiving copyright protection mainly because they lack originality and fixation.154 Originality and fixation
are required by the common regime in a work to get copyright protection,155 but Decision 351 does not specify the meaning of
those requirements, leaving their precise determination to judicial criteria.
The second and significant category of content in public domain is those works with expired terms of protection. The Andean
Community common regime adopted the general rule that copyright protection extends for the life of the author plus fifty
years post mortem.156 In spite of some disappointment,157 Decision 351 respected the progress already made by some of the
AC members that had recently extended their terms in order to comply with the Berne Convention, which also requires the
same term.158 The Decision helped standardize the term of protection, particularly with respect to those AC members that still
had shorter terms in their domestic law.159 However, like the Berne Convention, Decision 351 only sets forth a minimum term
and expressly allows AC members to provide for a longer term of protection.160
The term of copyright protection varies significantly within the Andean Community, which creates another obstacle for the
internal market. Currently, Bolivia is the only AC member with a term of protection of life of the author plus fifty years
post-mortem.161 Ecuador and Peru have extended the term to life plus seventy *453 years.162 Colombia still preserves the
longest term, life of the author plus eighty years.163 This means that a significant number of works may be available in the
public domain in some countries but may still be in the private domain in others, which obviously blocks the free flow of
goods and services from one country to another. It is advisable that the Andean Community should adopt a uniform
maximum term of protection in order to overcome the above-mentioned obstacle.164 This should also stop any additional
unilateral extensions, particularly considering possible new international agreements.165
In addition to the differences in the term of protection among the AC members’ domestic laws, there are two other issues that
have undermined the public domain in the Andean Community: the reestablishment of the rights for those works that failed
to comply with registration and the adoption of a special term of protection for unpublished works. The first issue was
analyzed previously166 and the second is briefly mentioned below.
Domestic copyright law provides a special term of protection for unpublished works in order to promote making them
publicly available.167 This is the case in Ecuador and Peru, which have awarded exclusive rights for twenty-five and ten years,
respectively, not to the author but to whoever publishes an unpublished public domain work for the first time.168 Such practice
affects reliance on the public domain by increasing the transactional cost of determining the legal status of a given work. In
addition, this rule also increases costs in other countries where the work is in the public domain because the work cannot be

exported to markets like *454 Ecuador and Peru without a previous analysis of the legal status of the work independent of the
country of origin.169
The third category of works that are part of the public domain are those unprotected for idiosyncratic reasons that vary
significantly from one country to another. The public domain in Ecuador includes works that are an act of government;170 in
Peru, works that are acts of government and folklore;171 in both Bolivia and Colombia, folklore, traditional works by unknown
authors, or works by authors who die without heirs or have waived their rights.172 This miscellaneous list of works provides
additional opportunities to add to the public domain, but the extreme peculiarities makes it difficult to state with legal
certainty a particular work’s legal status, thereby increasing the transactional cost for its beneficiaries, which may defeat the
very purpose of the public domain.
For the internal market of the Andean Community to function properly, it is necessary to build convergence not only in
private domain regulation, but also in the public domain. The common regime has been unable to provide a clear
understanding of what constitutes the public domain and domestic law shows significant differences among the Andean
Community countries. For example, distinctive approaches have been adopted surrounding the commercial use of public
domain173 and its relation with moral rights.174 Additionally, it may be appropriate to introduce some limitations of liability in
cases of good-faith infringements as well as enforcement measures to avoid the re-enclosing and misappropriation of public
domain works, which are absolutely absent in both the common regime and the domestic law.175
2. Copyright exceptions and limitations
Copyright does not grant absolute rights; instead, it grants only limited ones. Limitations provided by law balance the mere
private interest of the copyright holder with the public interest of the society to allow everybody to participate freely in the
cultural life of the community, to enjoy the arts, and to share in scientific *455 advancement and its benefits.176 In this sense,
copyright protection is temporary because once the term of protection expires, the work becomes part of the public domain,177
and everybody may benefit from it, but nobody may claim exclusive rights over it.178 However, unlike what some have
suggested,179 the public interest is not only supervening to copyright expiration; rather, it may coexist with copyright
protection. The copyright limitations and exceptions are set forth by law, allowing the use of works without authorization or
payment to the right holder. Exceptions achieve different goals, such as realizing human rights commitments, overcoming
market failures, and advancing other social interests.180
Decision 351 sets forth a list of mandatory exceptions in the internal market,181 but also allows the adoption of additional
exceptions in the domestic law of AC members, as long as they comply with the international standards of the so-called
three-step test.182 As a result, throughout the Andean Community, two regimes of exceptions coexist: the communitarian and
the domestic.183 Curiously, two situations that raise increasing public interest--cases involving people with disabilities and
cases involving libraries--were not recognized as exceptions in the common regime, leaving their regulation to domestic
law.184 Naturally, these omissions in the common regime and the differences of domestic laws create some inconveniences
and severe asymmetries within the Andean Community.185
Accessing copyrighted works is particularly challenging for people with disabilities; thus, it is usual in comparative law to
adopt a legal exception in favor of people with disabilities and the institutions that provide them with access to *456
works.186 Unfortunately, neither Decision 351 nor the domestic law of Bolivia, Colombia, and Ecuador has adopted a specific
exception.187 On the other hand, Peru has adopted a narrow exception by exempting payment of copyright fees for nonprofit
reproductions of works created for blind persons through Braille or another specific process.188 However, because of the
complexities and high cost of providing access to people with disabilities and the urgency of allowing some economies of
scale for that purpose, a solution in the common regime, rather than in domestic law, is necessary. The proposal of a treaty to
solve the problem of access for people with disabilities before the WIPO seems like an excellent starting point for the Andean
Community.189
The second situation that may require a solution at the Andean Community level rather than the domestic level is the public
lending of works by libraries. Decision 351 recognizes limited exceptions for libraries,190 but it does not cover the public
lending of works,191 which may be provided at the domestic level. As a result, Colombia has adopted a view in which
copyright’s exclusive rights include the right to publicly lend works with no exceptions in favor of libraries.192 Ecuador seems
to follow a similar approach.193 Bolivia, to the contrary, has not granted an exclusive right of public lending and, therefore,
libraries do not face copyright restrictions.194 Peru adopted exclusive rights,195 but set forth a specific exception for library
public lending.196

*457 Just like in the public domain situation, the Andean Community has not converged enough with respect to copyright
exceptions and limitations. The Andean Community is in debt to libraries and museums, educational institutions, people with
disabilities, book publishers, and software developers, among others. This debt not only undermines the proper functioning of
the internal market but also compromises human rights, social inclusion, and other public interest issues.
E. The Andean Community Common Regime Requires an Urgent Update.
Decision 351 was influenced by most of the discussion related to the interaction between new technologies and copyright by
the time of its adoption. It addressed essential issues, such as the copyright protection of software and databases,197 as well as
the effects of making a work available online.198 To some extent, it is fair to say that Decision 351 reflected the state of the art
in the early 1990s. However, as has been revealed, the Decision did not anticipate several issues and it has become
progressively outdated. The two most significant issues are the regulation of technological protection measures and the
regulation of online copyright infringement.
The changes of the copyright law to address the challenges of the new technologies have been undertaken in the AC members
essentially through domestic law. In practice, every country has updated its domestic law according to its international
commitments.199 The WIPO Internet Treaties200 and bilateral free trade agreements, particularly those signed with the United
States, seem to be the main driving forces. As a result of international commitments, each AC member has its own regime for
protecting copyright on digital environments each with important differences which vary from one country to another.
Addressing the challenge of new technology, a new common regime should reduce differences between AC members. The
following pages analyze some of those challenges in the light of the negotiations of free trade agreements.
*458 F. The Andean Community common regime has been unable to provide a common platform for negotiations
with third countries: Effects of the free trade agreements.
Facing negotiations of bilateral agreements with other countries that include intellectual property issues, it was predictable
that the Andean Community would work with a common agenda and that it would conduct processes in blocks. However, in
2004, Decision 598 set forth that AC members could negotiate with other countries, prioritizing community or joint
negotiations whenever possible, but individually in exceptional cases.201 According to Decision 598, negotiating members
must inform the Andean Community of their individual negotiations and preserve the common regime,202 but neither the
Andean Community nor country members have the right to object to those negotiations or agreements.203
Decision 598 has facilitated the movement from multilateralism to bilateralism within the Andean Community, whose
members have intensified their negotiations with third countries.204 In the years subsequent to the adoption of Decision 598,
Colombia has signed trade agreements with Chile, Canada, the European Union, and the United States;205 Peru with the same
countries plus China, Mexico, Singapore, and Thailand;206 Ecuador only with Chile;207 and Bolivia with no one.208 All these
agreements are comprehensive, and include several disciplines. Although some of them include intellectual property
commitments, they generally refer to *459 well-set international standards.209 However, from all the bilateral agreements
signed by country members of the Andean Community, both the FTA U.S.-Peru and the FTA U.S.-Colombia are the
agreements most relevant to understanding recent developments in the domestic law of those two AC members.210
In spite of being commenced as communitarian negotiations by the Andean Community,211 in 2006, FTAs were concluded
only in the case of Colombia and Peru.212 Neither Ecuador nor Bolivia are parties to similar agreements; Venezuela not only
did not, but also denounced the Andean Community Treaty because of the conclusion of negotiations by Peru and Colombia
with the U.S.213 Of those FTAs, only the Peruvian one is currently in force; the Colombian one is not in force yet because of
the concerns raised by the U.S. Congress about the respect and enforcement of human and labor rights in that country.214
Through their respective FTAs, Colombia and Peru assumed several commitments that increase the protection and
enforcement of intellectual property *460 rights beyond any international standard, following U.S. domestic law.215 On
copyright, without the purpose of being exhaustive, the FTA parties committed to providing a term of protection of at least
the author’s life plus seventy years post mortem auctoris,216 granting protection for technological protection measures and
digital management information beyond the WIPO Internet Treaties,217 regularizing software use within the governments,218
empowering custom authorities and prosecutors for purpose of intellectual property enforcement;219 and adopting special

measures for enforcing copyright in the digital environment.220 The following describes the effects of those agreements in the
domestic law of the AC members on two key issues: the regulation of technological protection measures and the liability
regime of online service providers.
1. Technological protection measures
Technological protection measures, also known as effective technological measures, are technical mechanisms used by right
holders in connection with the exercise of their exclusive right to restrict unauthorized acts, such as DVD regionalization
systems, copy protection systems of software, and limitations on PDF files.221 Neither Decision 351 nor the TRIPS
Agreement includes special provisions on technological protection measures.222 The 1996 WIPO Internet Treaties required
parties to provide “adequate legal protection and effective legal remedies against the circumvention” of those measures.223
Except for Bolivia, all AC members are party to the 1996 WIPO Internet Treaties and have implemented the commitments
into domestic law224 by adopting peculiar criminal provisions against the circumvention of technological protection
measures.225
*461 The FTA U.S.-Peru and the FTA U.S.-Colombia also include provisions on technological protection measures226 that go
beyond the standards of the WIPO Internet Treaties by adopting standards of the U.S. law,227 which were developed under the
highly controversial Digital Millennium Copyright Act.228 In FTAs, parties are required to adopt not only “adequate legal
protection” but also “criminal sanctions.”229 In addition, these sanctions shall apply not only in cases of circumvention of
technological protection measures, but also in commercializing devices that allow users to elude the technological measures
(anti-trafficking provisions).230 At this point, only Peru has passed an implementing law.231
As a result of singular implementation of international commitments by AC members, the current regulation of the
technological protection measures within the Andean Community is completely different from one country to another. That
differentiation may be increased by the Trans-Pacific Partnership Agreement--to which Peru is a negotiating party--if its
negotiations progress based on the American draft of that agreement because it would set forth criminal sanctions in its
anti-circumvention and anti-trafficking provisions, even if no copyright infringement takes place.232 Meanwhile, the current
situation already affects competition in the Andean Community, particularly in the technological sector, and undermines
consumer protection. It may be suggested that the Andean Community needs to extend the common regime to this issue in
order to preserve the proper functioning of the *462 internal market and, at the same time, get a common policy in case of
future negotiations on the matter.
2. Online service provider liability
Unlike any other international instrument on intellectual property, the FTA U.S.-Peru and the FTA U.S.-Colombia have
addressed the enforcement of copyright in the digital environment.233 Following U.S. law,234 FTAs include a detailed legal
regime that regulates the liability of online service providers for copyright infringements committed online, including issuing
and enforcing infringement notices, taking down infringing content, and identifying supposed infringers, among others.235 In
general terms, those provisions provide for a “safe harbor” for online service providers that contribute to enforcing copyright
protection.236 Scholars have said those provisions require providers to “police” the Internet.237
Currently, within the Andean Community there are different approaches to specific regulation about online service provider
liability. Bolivia has neither committed to nor adopted any provision on the matter. Colombia has committed to an FTA that
has not entered into force yet, but an extremely controversial implementing bill was recently introduced to legislative
discussion.238 Peru has delayed in implementing the FTA provisions on the matter.239 Ecuador has adopted motu proprio as its
regulation, which is more general and draconian than the FTAs model. *463 240 This landscape may diversify even more if
TPP negotiations progress based on the U.S. proposal, which extends the scope of the liability regime to trademark
enforcement.241
The significant differences between the AC members’ domestic regulations of Internet service providers (ISPs) for online
copyright infringement creates a severe improper function in the internal market.242 Operational costs of ISPs are higher in
some countries than in others just because of their legal regime. In some cases, these costs may divest commerce by
transferring services to less costly countries. This may the case for online storage services. However, in the case of Internet
access providers, the strong tie to local physical infrastructures--such as telephone and cable providers--forces them to
tolerate the asymmetric functioning of the internal market.

Building an adequate liability regime for online service providers in case of copyright infringement is an extremely
challenging task. It requires a delicate balancing of rights holders looking for protection for their intellectual property; users
concerned with their fundamental and consumer rights; and online service providers waiting for an essential component of
their business model, the legal framework. As the digital economy progresses to more complex services provided through the
Internet--such as IP telephony, video on demand, cloud computing, and online conferences--the liability regulation of
providers for intellectual property infringements becomes crucial. Here, a legal framework that varies from one country to
another is inefficient because it raises technical, organizational, and legal transactional costs. Because the digital economy is
global, it requires an international harmonization or, at the very least, a regional one, which, unfortunately, the common
regime in force does not provide to the Andean Community.
IV. Working on Increasing Copyright Convergence within the Andean Community
As was mentioned earlier, Decision 351 was conceived as a first step in the process of convergence within the Andean
Community around the regulation of copyright and neighboring rights. This convergence was a remarkable and ambitious
effort in the early 1990s that effectively contributed to some level of harmonization.243 However, the effects of that first step
have been undermined progressively *464 as new issues, technologies, and international commitments arise. The lack of
convergence on copyright law between AC members may become a serious obstacle for their integration, particularly in the
context of the information economy, by obstructing the free flow of copyrighted goods and services and by creating artificial
competitive advantages from one country to another based on the differences in their legal frameworks.
In the coming years, the Andean Community should increase its efforts to converge copyright law through the adoption of an
updated common regime. A convergence would allow AC members to harmonize their domestic law, to advance their own
agenda rather than non-members’ agendas, and to overcome obstacles to future economic integration in the region, among
other public policy goals. In this context, a new Decision should include at least four issues: copyright scope, limitations and
exceptions, public domain framework, and copyright enforcement.
Decision 351 made explicit the disagreement between AC members around the scope of copyright by allowing them to
increase both moral and economic rights within domestic law.244 As a result, important differences between countries have
arisen, from Bolivia’s limited scope to Colombia’s comprehensive protection.245 In the next step of copyright convergence,
countries should agree about the scope of copyright, particularly regarding not-for-profit public lending and the exclusive
right of importation into domestic markets. It seems recommendable to adjust the scope of copyright to a closed list of
exclusive rights and to adopt, at the very least, regional exhaustion of rights.
Copyright limitations and exceptions require harmonization in the Andean Community. This paper has mentioned the need
for at least three specific exceptions: developing software, proper functioning of libraries, and allowing people with
disabilities access to works. This is by no way an exhaustive list. Several other exceptions that facilitate access to knowledge
by communities and create business opportunities for countries require recognition in the common regime. Some of the
exceptions are the common standard even in developed countries, such as for e-learning, orphan works, and Internet
functioning.246 Others are granted internationally to developing countries, like the system of compulsory licenses for
translation and reproduction of works in foreign languages.247 None has been *465 adopted by Decision 351, but some AC
members have adopted them into their domestic laws,248 despite the fact that they may affect the internal market and the
competitiveness of AC members in the global market.
The common regime contributed to harmonizing the copyright term of protection by bringing countries into compliance with
minimum international standards. However, it failed to restrain the race for increasing those terms by domestic law, which
has created artificial barriers to the free flow of works within the internal markets.249 This has been aggravated because of the
recognition by domestic law of public domain works other than those whose terms have expired.250 On public domain, the
common regime has several unresolved issues that should be addressed by an updated Decision. It should adopt uniform
terms of protection and rules for computing them, converge on public domain composition in cases other than term
expiration, and harmonize rules about commercial use, moral rights, and enforcement on public domain works. It is also
highly recommendable to introduce flexibilities for good-faith infringements of public domain works, particularly to deal
with the complexities of the reestablishment of rights.251
One issue that currently dominates the international agenda on intellectual property is the enforcement of copyright in both
digital and analogous environments.252 For analogous environments, the adoption of several provisions has been proposed,

including ex-officio actions by custom authorities and prosecutors, broader border measures, judicial procedures, and
pre-established damages.253 For digital environments, the main issues remaining are the regulation of technological protection
measures and the liability regime for online service providers.254 Those *466 topics have been included in bilateral
agreements255 and also incorporated in recent international initiatives, such as the Anti-Counterfeiting Trade Agreement256 and
the Trans-Pacific Partnership.257 The Andean Community should adopt a more detailed common regime regarding copyright
enforcement in order to define its commitments within the community and to other countries. A common legal framework on
enforcement should not be limited to protecting right holders but should also protect users and intermediaries by, for
example, adopting limitations to technological and contractual measures that undermine consumers’ rights. Moreover, the
common regime should commit to reasonable enforcement by tailoring the measures and its international commitments on
copyright in general to the actual interest of the Andean Community and its population.258
In addition to the issues that should be included in an updated common regime for copyright in the Andean Community, it
seems necessary to take advantage of the almost 20 years of experience with the current regime in order to define the policy
of the next step.
Decision 351 harmonized the domestic law of AC members by adopting minimum standards, but left to domestic law the
option to increase those standards.259 In recent years, as was noted above, AC members actually did build on the common
regime by, for example, extending the terms of protection, exclusive rights, exceptions and limitations, hypothesis of public
domain works, and online enforcement. As a result, after years in force, the challenges for harmonizing copyright law within
the Andean Community have multiplied instead of reduced. A next step in the process of convergence on copyright law must
adopt not only minimum but also maximum standards in order to avoid the fragmentation of the common regime by domestic
laws. For example, it should adopt a unique regulation of copyright terms instead of allowing the range of terms currently in
force in each country.
*467 Does this mean that a new common regime has to prohibit any additional regulation on the domestic level? Currently,
national legislatures are free to adopt new copyright law into the domestic law, as long as it is consistent with the common
regime.260 However, the common regime does not prevent the adoption of measures that, in spite of being consistent with the
common regime, create or increase the obstacles to the proper functioning of the internal market. It does not suggest that the
Andean Community should limit chances for domestic development--in fact, in some issues such as criminal enforcement
and judicial procedure rules this is essential--but there should be a system of coordination between the domestic law making
process and the common regime. This process has to introduce other factors to evaluate the convenience of a given
modification of domestic law besides its consistency with the common regime, such as its economic effects in the functioning
of the internal market and its political consistency with the policies of the Andean Community.
As discussed previously, the Andean Community has authorized its members to negotiate and conclude treaties with third
countries in which intellectual property rules have been included.261 This authorization has been a source of new
commitments that goes beyond the standards adopted by Decision 351 and may impede the adoption of a new common
regime. In the future, in order to preserve its own convergence, as the European Union has been doing, AC members should
negotiate jointly or, at the very least, submit their negotiation for the approval of a communitarian body so that it does neither
exceed the common regime nor raise issues that may interfere the proper functioning of the internal market. It may provide
some level of coordination within the Andean Community, particularly when facing negotiations with other countries.
The Andean Community should take full advantage of the flexibilities available in international law, like the
above-mentioned provisions on compulsory licensing of the Berne Convention, when updating its common regime.262 The
aforesaid rules that provide broad national treatment and reestablishment of rights should be repealed by adopting more
flexible provisions in accordance with the Berne Convention minimum standards.263 It should also take advantage of more
flexible mechanisms available in the domestic law of developed countries, such as the provisions on restored copyright and
reverse engineering of software available in the *468 U.S. law.264 Unfortunately, Decision 351 did not do that; instead, it
embraced an ultra-protectionist view of copyright that focuses on protecting rights holders and underestimates other
competing interests.
V. Conclusions and Remarks
In the process of economic integration of the Andean Community, AC members have adopted common regimes in several
fields, such as transport, foreign investment, industry,265 and intellectual property. The latter was attained through Decision

351, which provides a common regime for copyright and neighboring rights that contributed importantly to the convergence
of copyright law among the AC-members. However, through the years, the efficacy of the common regime as an instrument
of convergence has been undermined because of the differences between domestic laws of AC members, the challenges of
new technologies, and the emerging of bilateralism, among other causes. Those circumstances are making explicit to the
Andean Community the need for updating its common regime before the lack of convergence become a serious obstacle for
its members’ integration.
A new common regime for the Andean Community should advance the agenda of its members rather than the agenda other
countries by overcoming and anticipating obstacles to future economic integration between its members. This new common
regime, unlike Decision 351, should not have a merely protectionist approach, and should include provisions in favor of
authors, users, and intermediaries. In particular, considering the issues that raise problems for the proper functioning of the
internal market, the new common regime should set forth provisions on copyright scope, limitations and exceptions, public
domain, and copyright enforcement.
In addition, if the Andean Community wants to preserve and emphasize the convergence of its internal market, country
members must commit to uniform standards, adopt mechanisms of coordination within the Andean Community and between
its members and third countries, and take advantage of both the flexibilities provided by international instruments to
developing countries and the experience of other countries providing flexibilities within their domestic law. A new *469
common regime must increase the convergence of the copyright regulation within not only the Andean Community, but also
with other countries.
*470 Table: Andean Community Nations, by international instruments on copyright to which they are parties.
Inter-American
Convention (1)

Universal Convention
(2)

Berne Convention (3)

TRIPS Agreement WIPO Copyright Treaty WIPO Performances and
(4)
Phonograms Treaty (5)

Bolivia

1947

1989

1993

1995

-

-

Colombia

1976

1976

1987

1995

2000

2000

Ecuador

1947

1957

1991

1996

2000

2000

Peru

-

1963

1988

1995

2001

2002

Venezuela

-

1966

1982

1995

-

-

Notes: (1) Ratification, OAS; (2) Ratification, UNESCO; (3) Accession, WIPO; (4) Ratification/Accession, WIPO; (5)
Ratification/Accession, WIPO.
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