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I. Introduction 

In modern patent practice, it is a fundamental notion that patent claims delimit the scope of patent monopoly and determine 
crucial issues such as patent validity and infringement.1 Patent claims are written statements located at the end of the patent 
document that recite and define the boundaries of an invention. Each claim is in a very concise single-sentence format. The 
reason for this formality requirement is that “[a] patent holder should know what he owns, and the public should know what 
he does not.”2 Judges decide issues such as patent validity or *2 infringement by extracting meaning from the patent claims. 
The process of construing the terms of patent claims to give them meaning is the process of patent claim interpretation, also 
known as patent claim construction.3 
  
Interpretation of patent claims is the very core of patent protection and the key to legal decisions. Virtually every word in a 
claim is important. The words of a patent claim might be interpreted as having either a broad or a narrow meaning, which 
would affect the scope of legal protection and determine the outcome of the dispute. It is not surprising that the doctrines of 



 

 

patent claim interpretation have received enormous attention in many jurisdictions during the last two decades.4 There has 
been much debate in patent literature on the difficulties of patent claim interpretation, and the problems have intensified in 
recent years. 
  
Although it has long been recognized that interpretive theory plays an important role in almost all areas of law--for example, 
legal literature is replete with theoretical studies on the interpretation of constitutions, statutes, treaties and contracts--it is 
interesting to note that the theoretical underpinnings of different claim construction approaches remain underdeveloped.5 The 
lack of theory *3 development may be due to the unique techno-legal nature of patent claims.6 A patent claim is a legal 
instrument that contains technical information describing new advances, discoveries, and applications of principles and laws 
nature.7 Patent law is in nature closely connected to the scientific and technological communities.8 Therefore, practitioners in 
this field tend to focus on practical ideas and applications, and the notion of theory is often ignored as irrelevant, 
unimportant, or impractical. 
  
In fact, studying interpretive theories is an illuminative way to know how judges justify the means of interpretation that they 
employ to decide patent cases.9 In patent law, once the claim is interpreted, all subsequent determinations of whether the 
patent is infringed or whether the invention is patentable are governed by that meaning.10 Therefore, a sound basis for 
justifying the best path between competing, plausible interpretations is of utmost importance.11 A recent study has shown that 
between the “initial understanding” of claim language and the ultimate *4 “proper construction,” there is a “black-box” 
process that lacks consistency and transparency.12 Since patent claim construction serves as the basis for infringement 
decisions,13 such a process will give interpreters broad discretion in determining the scope of protection.14 
  
In patent claim interpretation, statements such as the following are commonly encountered: “the ordinary and customary 
meaning of a claim term is the meaning that the term would have to a person of ordinary skill in the art in question at the time 
of the invention”;15 “the claims are to be construed purposively--the inventor’s purpose being ascertained from the description 
and drawings.”16 However, the questions are, how should the ordinary meaning of a key word be determined? How to give 
effect to the intent of the patentee? Professor William Twining has warned in the field of legal interpretation that the use of 
the terms like “ordinary meaning” and “purpose” should not be taken too much for granted.17 While they “may be helpful in 
giving a general sense of direction . . . they are often not very helpful in drawing precise boundaries.”18 When judges use the 
legal terminologies such as “ordinary meaning” and “purpose” *5 in claim construction, the first logical stage is to 
understand what they mean.19 
  
This Article introduces two popular approaches selected for study, namely, the “ordinary meaning first” approach and the 
purposive approach, which prevail respectively in different jurisdictions including the United States and the United Kingdom. 
The interpretive theories underlying these approaches can be classified respectively as text-oriented interpretation and 
author-oriented interpretation. Each provides a theoretical basis for deriving the meaning of patent claims. However, while 
grasping meaning from written text or authorial intent may be a better fit for statutory or contract interpretation, a close 
examination of the claim construction reveals that there is an ongoing tension between ideas and words. The main reason is 
that a claim is a verbal portrayal of an invention.20 The traditional theories for claim interpretation intensively focus on the 
“word meaning” rather than the “thing meaning,” such as the ordinary meaning understood by a person of skill in the art,21 or 
the purposive meaning understood by a person of skill in the art.22 The short-hand concepts such as “ordinary meaning” and 
“objective intent” are likely to obscure the correct analysis, and may imply a tendency to disengage the connection between 
claim language and technological reality.23 
  
It is the contention of this Article that modern philosophical hermeneutics helps us to reshape the principles for claim 
interpretation. Hermeneutics is the task *6 of deciphering text.24 Philosophical hermeneutics is especially relevant for law, 
which is grounded in the interpretation of authoritative texts from the past to resolve present-day disputes.25 It holds that the 
interpretive process is full of individual subjectivity, creativity, and community involvement.26 Based on the new theory, this 
Article proposes a dynamic framework for claim interpretation in the context of infringement.27 Under the dynamic approach, 
a claim term conveys a practical and operational meaning.28 This meaning “involves characterization of the [technical 
content] to which it is applied.”29 However, due to continuous *7 technology change and development, a gap of 
understanding about what the technical content is may be formed between the context in which the invention was made and 
the current context in which new technologies emerge. According to philosophical hermeneutics, interpretation involves a 
“fusion of horizons”30 where past and present are merged. A shared expression of the technical content is identified through a 
skilled person’s expectation of properties at the time of the invention and his evaluation of properties at the time of 
interpretation. 
  



 

 

Patent claim construction is the means to an end to determine an appropriate scope of protection.31 In analyzing the 
infringement issue, interpreters can explore the implication of the gap of understanding technical properties between different 
contexts: whether the actual properties fall below, meet, or exceed the original expectation, and how these results affect the 
balance between the protection of monopoly rights and the diffusion of innovation.32 The dynamic approach emphasizes the 
relatedness of language to reality, thereby strengthening the interpreter’s engagement with the science and technological 
community and increasing the likelihood of acceptance of a decision. It also encourages the interpreter to make practical 
reasoning33 on different understandings of the claim *8 meaning between the past and present technology contexts, as well as 
their effects upon the determination of patent scope. The dynamic approach attempts to make the interpretive process more 
transparent and justifiable. Philosophical hermeneutics can hopefully bring fresh insights into the ongoing issues in claim 
interpretation. 
  

II. Traditional Theories Underlying Claim Construction Approaches 

The discernment of legal meaning is a familiar feature of law.34 Judges must explain and justify why they have decided to 
interpret the claims through one set of inquiries rather than another.35 In legal interpretation, it is always important to 
distinguish constitutive issues from epistemological issues. The constitutive question asks “what it is for an expression to 
have a certain meaning,”36 which concerns the possibility of meaning, and the epistemological or evidential question asks 
“how do you know” the meaning of an expression,37 which concerns our knowledge of meaning. 
  
For a long time, the patent claims have been analogized both to statues and contracts.38 The two main categories of traditional 
interpretive theories in the fields of statutory interpretation and contract interpretation are textualism and intentionalism. 
Textualism is the view that language conveys meaning “only because a linguistic community attaches common 
understandings to words and phrases, and relies on shared conventions for deciphering those words and phrases in particular 
contexts.”39 At epistemological level, the primary characteristic of *9 textualism is its attention to the fact of textuality itself, 
that is, judges who interpret the legal text must seek and abide by the ordinary meaning in the text and should choose the 
letter of the text over its spirit.40 Intentionalism is a theory of legal interpretation which holds that the legal texts such as 
contracts and statutes must be interpreted according to authorial intention.41 Intentionalism posits the authorial intention as the 
constitutive basis for textual meaning.42 It asserts “that the meaning of a text is identical to the meaning that its author 
intended it to communicate.”43 The two theories may achieve the same result in many cases,44 however, they “will yield 
different verdicts when the hypothetical interpreter has access to evidence that trumps or supplements the linguistic 
evidence.”45 
  
Compared to interpretation of other legal texts, patent claim construction has its unique features, such as defining invention 
and providing public notice about the exact patent scope of exclusivity, the perspective of the person having ordinary skill in 
the art (PHOSITA),46 the technical nature of the subject matter and *10 the use of prosecution history,47 the dynamic changes 
in technology,48 etc. To determine the disputed meaning, interpreters not only describe the boundaries of the invention, but 
also make a commensurability assessment to construe the implied functional meaning of the patent claim, ensuring that the 
consequences of legal decisions will be fair in the specific context at hand.49 To get a clearer concept of patent claim 
construction, first it is necessary to answer two questions: what constitutes the meaning of a patent claim, and what goes to 
prove that meaning? 
  

A. Text-Oriented Interpretation 

Under the “ordinary meaning first” approach, claim terms are given their “ordinary and accustomed” 
meaning--“Accordingly, a technical term used in a patent claim is interpreted as having the meaning a person of ordinary 
skill in the field of the invention would understand it to mean.”50 This approach can be summarized as the following: 
  
(A) What a PHOSITA would understand a particular claim term, a, to mean. 
  
The underpinning theory of this approach can be classified as text-oriented theory, because it takes the view that the claim 
text acquires an autonomous and independent meaning apart from the intention of the patentee.51 Based on the text-oriented 
theory, the quest for the patentee’s intent is considered inappropriate in identifying the meaning of a claim term, since “[t] o 
consider the inventor’s intent would be to thwart the very objectivity the PHOSITA provides.”52 That is, a claim term itself 
has a meaning, not merely one given specifically to the term by the patentee. 



 

 

  
The objective of interpretation is to find an ordinary meaning conveyed by the claim text. However, unlike other 
interpretations, this meaning is not a *11 commonly understood public meaning in abstraction from any specific context.53 As 
a result of the introduction of the PHOSITA, the meaning in the patent claim context is often technical and specialized. It is 
ordinary not in the sense of being plain, but that it is formulated based on the well-accepted and conventional usage of words 
in the scientific and technological community. It is believed that “[t]he inquiry into the meaning that claim terms would have 
to a person of skill in the art at the time of the invention is an objective one.”54 
  
The motivation for the choice of the text-oriented theory is the desire to further the public notice function of claims.55 “[T]he 
function of claims is to enable everyone to know, without going through a lawsuit, what infringes the patent and what does 
not.”56 Meaning enters the public domain and is more accessible and comprehensible to the readers,57 so that those who need 
to read patents would understand the scope of patent claims in a plain or straightforward manner.58 
  

B. Author-Oriented Interpretation 

The purposive approach requires the court to reconstruct the patentee’s hypothetical objective intent to describe and 
demarcate the scope of protection.59 “The task for the court is to determine what the person skilled in the art would have  
*12 understood the patentee to have been using the language of the claim to mean.”60 This approach can be summarized as 
follows: 
  
(B) What a PHOSITA would understand the patentee meant when he used the claim term, a, in specific circumstance. 
  
As discussed in the last section, the text-oriented interpretation asks (A) What a PHOSITA would understand a particular 
claim term, a, to mean. The meaning expressed in (A) must be distinguished from the one characterized in (B). 
Comparatively speaking, the former reflects the most common acceptance of word usage in the pertinent field among the 
scientific and technological community. It favors textual interpretation, which carves out a narrower and more formalistic 
role for interpreters.61 The latter is concerned with what the PHOSITA would have understood the patentee to be using the 
words to mean in case-specific circumstance, notwithstanding what others might have intended in those circumstances.62 
Based on the intent-oriented theory, patentee’s intention is the central issue in patent claim interpretation. The goal of seeking 
patentee’s intent remains “not only when the language of a text is found to be ambiguous but in every case and at every stage 
of interpretation.”63 It is believed that the reliance on ordinary meaning will “frequently misperceive some speaker’s 
intention, or misapply some background purpose or goal . . . .”64 
  
To stay objectified, intent-oriented interpretation does not question the subjective states of mind,65 but usually ascertains the 
patentee’s objective intent by establishing “some rational basis” within the knowledge and experience of a skilled person in 
the art.66 Like the text-oriented interpretation, the intent-oriented *13 interpretation also looks for the “codes” or “maps” of 
the claim text in order to ascertain what the patentee stated by using a.67 However, the intent-oriented interpretation is not 
limited to the explicit meaning of a claim text,68 and it is expected to rescue the claim meaning from absurdity and errors. 
First, the disputes on whether the text is clear or ambiguous do not occupy much of the interpreter’s attention.69 Second, it 
does not treat the claim text as “a mere place holder for concocting plausible inferences about purpose,”70 but seeks to 
identify what the patentee is implying in the broader context of the invention.71 Interpreters will investigate the nature of the 
invention and methods of its performance so as to determine what the patentee implied when he used a in that circumstance.72 
It has *14 been declared that “[t]he triumph of purposive construction over formalism is that you have regard to materials 
outside the four corners of the document in order to divine meaning.”73 
  

III. Critical Analysis of the Traditional Theories in Claim Construction 

Although the traditional theories specify some goals to be pursued and identify their preferred sources of evidence, there still 
remain a number of unresolved issues. (1) The text-oriented theory presumes that there is a conventional usage of a word 
among the scientific and technological community, i.e., what a PHOSITA would understand a to mean. But in some cases, 
the ordinary meaning fails to capture the distinctiveness of the invention and would yield no conclusions about the scope of 
protection. (2) The intent-oriented theory presumes that meaning is the patentee’s objective intent, i.e., what a PHOSITA 
would understand the patentee meant when he used a on that occasion. However, it is not only hard to find and identify the 
objective intent, but also unsatisfactory to regard the scope of protection as merely what the patentee communicated. 



 

 

Interpreters often need to assess the effects of a particular interpretation. 
  

A. Deficiencies of the Text-Oriented Theory 

The text-oriented theory places a particular emphasis on the ordinary meaning of disputed patent claim language that might 
better serve a public notice function. However, patent claims are also required to “distinctly claim[] the subject matter which 
the applicant regards as his invention.”74 The real dispute between the parties often concerns the distinctiveness of the 
invention, and results in not-so-ordinary meaning of the claim term. Interestingly, the parties in these cases did not dispute 
the “ordinary meaning” initially understood by a PHOSITA,75 they *15 nonetheless disagreed over what that “ordinary 
meaning” really means in order to differentiate between the claimed invention and the defendant’s technology. As a result of 
refinement, the constructed meanings finally adopted by the judges are often more descriptive and specific than the ordinary 
meanings commonly understood by a PHOSITA. 
  
Because the ordinary meaning fails to reveal the distinctiveness of the invention, the interpreters sometimes must have to 
further explain “what that construction means,”76 and this may bring the potential for delay, uncertainty and expense of 
litigation. To reach the final construction, the actual reasons may be varied, including but are not limited to: the final meaning 
is inherently implied by the general ordinary meaning;77 the final meaning is capable of avoiding contradiction with other 
parts of the specification;78 the final meaning can preserve the validity of the claim.79 After fine-tuning of the interpretation, 
the final meanings are already not the ordinary meanings initially grasped by a PHOSITA. 
  

B. Deficiencies of the Author-Oriented Theory 

The intent-oriented theory emphasizes the objective intention rather than the subjective intention of the patentee,80 holding 
“that a patent [claim] is written in order to communicate a practical purpose, namely the disclosure of a new invention, how 
to carry it out and the scope of the legal monopoly claimed.”81 The communicative content of a patent claim, i.e., “a practical 
purpose”, is what the *16 claim text means to a PHOSITA.82 To construe the meaning of a claim term, the patentee needs not 
intend strict compliance with the term. Rather than a real fact, the objective intent is an artificial construct.83 Yet there is a 
constitutive question that the intent-oriented theory must answer: whether the meaning of a patent claim is precisely what the 
patentee successfully communicates to the PHOSITA. In fact, the communicative content can diverge from the meaning of 
the patent claim. To define the invention based on the meaning of claims, judges must advance goals such as promoting 
fairness, fostering predictability, encouraging and rewarding inventiveness, enhancing consumer welfare, etc. The proper 
interpretation of the terms of a patent claim does not pertain only to the patentee’s communicative content or what the 
patentee was trying to accomplish. The objective intent is an important factor in the determination of claim meaning, but 
identifying the objective intent needs not be the sole aim of interpretation.84 The real problem is not asking whether the 
patentee intended a certain result,85 but whether the result is legally justifiable given the specific context of the interpretive 
question. 
  
When the intent-oriented theory asserts that “[m]eaning [c]annot [b]e [a] utonomous from [i]ntent,”86 it assumes that as soon 
as meaning was formed by an author, it was reserved in the originating historical moment. However, absent an express 
statement of intent, evidence of the patentee’s objective intent with the limitation of patent scope is often incomplete or 
obscure. After all, the intent-oriented theory “tells you what you are doing when you are interpreting; you are looking for the 
author’s intention. It doesn’t tell you how to find it and it doesn’t guarantee that you will find it.”87 The same is true in 
purposive interpretation, as *17 analysis of the Kirin-Amgen decision illustrates: “It is good that Lord Hoffmann is telling us 
what to do (viz, answer the crucial question and not the Improver questions), but he does not tell us how to do it in these 
specialized cases.”88 
  
The objective intention leads to the implication of a term. Because there are no fixed rules for how to draw implications from 
the claim text, the finding of objective intent by a hypothetical skilled person is inherently contestable. Firstly, the objective 
intent of the patentee is central to the determination of desired scope of protection,89 but some patentees themselves simply 
have no intent on limiting the claim scope. In cases where there is no direct and express information about such intent,90 the 
objective intent is a fictional construct, and two judges may reach two opposing but plausible results.91 
  
Secondly, judges “can allow or disallow evidence by adopting a broader or narrower interpretation of what counts as the 
parties’ ‘objective’ intent.”92 “[Y]ou always have to go outside the circle of syntax and semantics, because you always have to 



 

 

ascertain what the author of the text intended it to mean.”93 Judges look at all the “objective” evidence,94 such as the claims, 
specifications, the way the invention works, etc., and then declare whether there is intent to restrict the scope of claims or not. 
It will be difficult for an interpreter to offer convincing *18 justification for the claim that a certain interpretation is the only 
correct meaning that corresponds to the patentee’s communicative intention.95 
  

IV. Application of Philosophical Hermeneutics to Claim Construction 

The theories of patent claim interpretation all aim to answer two questions: What is the meaning, and what justifies it? While 
the first question is constitutive in character, the second is an epistemic one. Patent claim interpretation must not only show 
the distinctiveness of the inventions, but also define the proper scope of legal protection in response to changing technology.96 
Therefore, the meaning of a patent claim is neither the conventional usage of the term in the technological community nor the 
patentee’s communicative intention. As noted by Matthew Fisher, the language of the patent claim does little to indicate 
either what the patentee intended to convey or what the skilled addressee would interpret the words used to mean: 

Our familiarity with words breeds complacency for we feel we instinctively ‘know’ what they denote and 
therefore expect others to use them in the same manner to convey the same meaning. In the majority of 
cases this is unproblematic, but with patents--entities given boundary and form by the words used to 
describe their subject matter--the repercussions of mis-communication are acute.97 

  
  
Patent claim interpretation is a way of establishing the relationship between the word and the thing.98 It is more justified to 
consider meaning of a claim as an “object” with particular parameters. However, it does not mean the object is whatever 
perception the interpreter has in the current technology environment. Due to the gap between the time of the invention and 
the time of interpretation, practical *19 reasoning is needed to explain (1) what facts make it the case that there is a meaning 
that PHOSITAs will converge on, and (2) what meaning ought to be attributed to the disputed claim terms.99 
  
Since its emergence in the seventeenth century, the Latin word hermeneutica, which means to interpret, to understand the 
meaning of texts, has referred to the “art of interpretation.”100 Philosophical hermeneutics perceives meaning as an ideal 
object that lies behind what is said. “Interpretation . . . is the work of thought which consists in deciphering the hidden 
meaning in the apparent meaning, in unfolding the levels of meaning implied in the literal meaning.”101 Interpretation is a 
matter of trying to understand the substance of what is being addressed, which is the common ground between the past text 
and the present situation. Gadamer’s ontological philosophical hermeneutics is closely linked with legal interpretation, 
allowing a dynamic approach to adapt legal texts to changed circumstances. 
  
Claim interpretation needs to settle how understanding claim meaning is possible, and what we should do in order to 
understand a claim. Languages are by nature imprecise,102 and the claims of a patent are considered to “constitute one of the 
most difficult legal instruments to draw with accuracy.”103 In patent claim interpretation, interpreters want to grasp what the 
claim says and what it refers to, i.e., the Sache.104 “An initial way of grasping a Sache is to conceive of it as the *20 object or 
thing that a [claim term] refers to or is concerned with.”105 It is important, however, not to confuse a Sache with an idea or a 
physical object. “[A] ‘meaning’ . . . is not an idea that somebody has in mind. It is not a psychic content, but an ideal object 
which can be identified and reidentified by different individuals at different times as being one and the same.”106 On one 
hand, claim interpretation is a descriptive interpretation, as the contents have certain distinctive properties.107 It tells the public 
what the inventions are. On the other hand, claim interpretation does not restrict itself to descriptive facts. It also answers the 
normative question about what kinds of properties provide justifications. Therefore, interpreters can trace the “‘factualness’ . 
. . of language back to its ‘relation to the world,”’108 and find the way to articulate the text’s meaning with their own 
knowledge and belief.109 
  
Philosophical hermeneutics helps to answer three questions: (1) What is claim meaning? The way of grasping meaning is to 
conceive of it as an ideal object that a claim term refers to. (2) How to construe meaning? Interpreters will find suitable 
parameters to characterize the technical properties and bridge gaps between the perceived properties at different contexts. (3) 
How does the constructed meaning become dispositive of infringement cases? The decision-making is based on practical 
reasoning of the implications of these gaps for the adoption and diffusion of innovation. 
  
First of all, claim interpretation is extracting a set of parameters from the descriptive details of the invention to identify the 
main features of the content, which can be called “feature generation.” The description of the content is to see the harmony of 
all details with the whole as the criterion of correct understanding.110 “Hermeneutic circle” is a central idea in hermeneutic 



 

 

thinking. The hermeneutic circle refers to the constant “movement between one part of a text and *21 its total meaning,” 
namely, relating parts to wholes, and wholes to parts.111 Collection and identification of specific or particular parameters in 
the patent documents shed light on the overall understanding of the content.112 The purpose of this hermeneutic content 
analysis is to “convey the meaning of the texts which is ‘unfolded’ via an interpretative reading.”113 It sharpens our awareness 
of the more empirical meaning behind the claim language. 
  
The traditional parameters of “function,” “way,” “result,” or “material effect” might be fit for the mechanical inventions, but 
are much too simplistic to deal with the more complex technologies such as chemistry, biotechnology, software engineering 
and nanotechnology.114 It is also inappropriate to simply differentiate substantial or insubstantial changes, because a so-called 
“minor change” or “immaterial difference” (which are poorly defined) may prove to be very important to the growth and 
development of technology.115 While some technological improvements are simple and easy to observe and understand, some 
are difficult to *22 discern.116 For example, in the field of software, some added performance is obvious when the product is 
observed, but the means by which the performance is achieved cannot be readily discerned. “[T]echnical knowledge is 
generated largely with the intention to have something working in practice or to achieve some level of technical 
performance.”117 The “performance parameter”118 is the most common and familiar parameter in technology assessment, 
which will be best suitable for describing different types of inventions in different industries. The set of properties include the 
performance properties and other unique properties (e.g., the potential environmental and safety implications of the 
invention). 
  
Secondly, the rapid changes in science and technology over time generate tension between the meaning produced by the 
patentee within the original context (at the time of the invention), and the meaning perceived by the interpreter within the 
current context (at the time of interpretation).119 According to the concept of fusion of horizons, it is improper to privilege 
either the perspective of the text or the patentee and marginalize another.120 The goal of interpretation is not regarded *23 as 
static and fixed but variable and evolving.121 Thus, interplay between the past and present is demanded:122 
Both past and forgotten determinations of meaning as well as unrealized future potentialities of meaning are held within a 
Sache. Following Heidegger, Gadamer describes these aspects of meaning as “the withheld.” It is, in part, the withheld 
dimension of a Sache’s meaning that lend [sic] it its weight and depth. Furthermore, it is because we experience the nature of 
a Sache against the backdrop of previously experienced or expected aspects of a subject matter that “permits (us) to recognize 
its independent otherness.”123 
  
  
An interpreter possesses a pre-understanding or preconception of a text because of his historical conditions.124 For example, 
the expected performance properties at the time of the invention may not reflect the maximum achievable performance in a 
new technological context. Performance properties can be determined by the following three steps: the first step is to identify 
the target technical problem to be solved by a disputed claimed feature; the second step is to identify the technical evaluation 
criteria for the solutions to such a problem; the third step is to assess the capabilities of the technical content against the 
technical evaluation criteria for the solutions to the target problem.125 The expected properties of the technical content in the 
original context and its actual properties in *24 the current context both need to be taken into consideration. Hence a bridge 
can be built between the time of the invention and the time of interpretation. 
  

V. Infringement Analysis Under the Dynamic Framework 

A justified approach must explain how the constructed meaning becomes dispositive of the infringement case. By definition, 
infringement is the violation of a right or privilege,126 and whether a patent is infringed is determined by interpretation of the 
claims: 

The main rule is that the infringing product or process includes all essential elements of the claims. The 
omission of an inessential element or the inclusion of an inessential element will not avoid a finding of 
infringement. However, the omission of an essential element will defeat a case for infringement.127 

  
  
As instructed by philosophical hermeneutics, the meaning of a claim term, i.e., the Sache, consists of technical properties 
perceived by a PHOSITA. The fusion of horizons means that the interpreter sees the relevance of past meaning in light of his 
current situation, which involves not just adopting past meaning, but evaluating it in reference to the modern context. Judges 
need to further compare the patented invention with its contemporary alternatives, i.e., the allegedly infringing product or 
process. To decide whether an essential element is omitted or an inessential element is included, judges have to conduct a 



 

 

comparison between the unique technical properties of the invention and those of the allegedly infringing product or process. 
  
The determination of patent scope represents a balance of the protection of rights and the diffusion of knowledge. “The 
process of adoption of an innovation over time is referred to as diffusion.”128 Patent laws are designed to promote the 
diffusion of knowledge and reward innovators.129 The challenge of patent law is to reward inventors on the one hand and 
promote the diffusion of innovation on the other. A too-strong patent protection actually may delay the diffusion of new *25 
innovations and technology rather than enhance it.130 Therefore, in making a decision about what the scope ought to be, 
judges must ensure that the scope of protection indeed promotes the diffusion of innovation.131 
  
The dynamic claim interpretation presents gaps that exist in perceiving the technical properties of the invention at different 
time scales, and the patent infringement decision will be determined by the impact these gaps have on the innovation process 
(“gap effect”).132 The discrepancy between the expected properties of the technical content and the observed properties of an 
existing product has an impact on the decision to adopt a substitute technology by a PHOSITA, such as deciding whether to 
move from the patented invention to a substitute product or process that is already available. 
  
The acceptance or adoption of a technology can be determined from the confirmation of expectations about the technology:133 
the higher the satisfaction, the higher the attitude toward adoption.134 For example, when the actual performance of the 
technical content is below the expected performance, a new technology that can achieve the expected performance may be a 
substitute or a complement to the patented invention.135 Under this circumstance, providing a strong legal protection to the 
patented invention would hamper the adoption of new technology. The main purpose of an inquiry on actual versus expected 
performance is to seek a balance between the protection and diffusion of innovation. 
  
When the actual performance of the technical content meets or exceeds the expected performance, a PHOSITA within the 
current technological context will be *26 satisfied with the patented invention, and will not be willing to shift to an 
alternative technology unless it has unique properties that are lacking in the invention. Besides the main performance 
properties, there are other factors affecting the decision of technology adoption. For example, an allegedly infringing 
technology may not improve the performance properties such as increasing productivity or accuracy in application, but it has 
the capability to reduce environmental side effects, such as reducing residues that may harm the environment or enhancing 
soil and water conservation or energy efficiency.136 Therefore, if the allegedly infringing technology has unique attributes, 
preventing the PHOSITA from using it will impede the diffusion of innovation. However, if the allegedly infringing 
technology has no unique properties absent in the invention, the protection of the patented invention will adequately reward 
the patentees. 
  

VI. The Distinguishing Factors of the Dynamic Approach 

Different interpretive theories have different focus points: 
  
1. The text-oriented interpretation: the patent claim text is hypostasized “as an authorless entity”137 that can sustain itself 
throughout the future. To interpret the patent claim means to grasp the technology community’s consensus, i.e., the ordinary 
meaning from the point of view of a skilled person when the text was created. 
  
2. The author-oriented interpretation: meaning is dependent on the patentee’s objective intent, which was fixed through the 
objective eyes of the hypothetical skilled person. Thus, in order to understand the claim text, the interpreter has to make his 
“best estimate of the skilled person’s best estimate of what the patentee intended.”138 
  
The interpretive theories provide bases on how meanings could be assigned to expressions. The dynamic claim interpretation 
favors a dynamic view of meaning. It takes the meaning of a claim term to be a limited set of properties associated with that 
claimed feature, i.e., an empirical meaning that a linguistic term is used to convey. “The starting point for the formation of 
the word is the substantive content (the species) that fills the mind. The thought seeking *27 expression refers not to the mind 
but to the thing.”139 The interpretive process is context-sensitive, value-laden, and technology-rich. 
  
First, the traditional claim interpretation approaches create a static view on what meaning is: either the normal usage of the 
term within the technological community or the patentee’s objective intent should govern interpretation. However, the pursuit 
of meaning within a static context in patent claim interpretation is often unfruitful. As claim construction analysis is usually 
dispositive of the infringement issue in patent litigations, looking for a static meaning at the time of the invention is not 



 

 

satisfactory for resolving disputes that arise in a changing context. By comparison, the proposed dynamic approach provides 
sufficient reasons to explain the gaps between original and contemporary understandings of meaning. On the one hand, the 
interpreter investigates the PHOSITA’s expectations of the technical properties at the time of the invention. On the other 
hand, the interpreter evaluates the current properties of the invention at the time of interpretation. The PHOSITA’s 
understanding of the invention may change as a result of increased knowledge and advances in technology. Dynamic 
interpretation provides an interpreter with a way to explicitly articulate “how broad a scope is appropriate” in a dynamic 
technological context, avoiding implicit evaluations. 
  
Second, the traditional approaches emphasize objectivity and the importance of value-neutral analysis. At best, the evaluation 
of balance or fairness is embedded in the concepts of “equivalents,”140 “substantial difference,”141 or “material effect.”142 These 
concepts have two major problems: first, they may be *28 suitable for analyzing simple mechanical devices,143 but they are 
not a good fit for analyzing complex and sophisticated technologies.144 Second, they simply divide the technological changes 
into “substantial” /“material” and “insubstantial” / “immaterial.”145 The actual situation is far more complex--differences can 
often be found.146 The claimed feature may be technologically superior, inferior, or equivalent to the allegedly infringing 
device.147 Since claim interpretation is regarded as a means to the end of determining the scope of protection, it is concerned 
with what ought to be included and what ought to be excluded.148 The *29 interpretive result is heavily influenced by an 
interpreter’s comprehensive evaluation of fairness.149 The dynamic approach holds that the practical implications, i.e., 
enhancing or hindering knowledge diffusion and innovation, are the real concerns in claim construction and the 
determination of infringement. Through the determination of patent scope, the interpreter assigns appropriate weight to the 
interests of the original inventors and those of the follow-on inventors, giving practical reasoning that “draw on a plurality of 
values and considerations.”150 
  
Last but not least, the dynamic approach is distinctive in its technology-rich analysis. The results of a recent empirical study 
show that the United States Federal Circuit uses non-technical analysis151 for the majority of claim construction issues on 
appeal. The basic criterion for the non-technical analysis is that the issues are connected to the asserted patents but do not 
require any technical understanding of the patent claims or how the invention works.152 By comparison, the dynamic approach 
allows interpreters to understand claim meaning in a scientific manner. The original expectation/current evaluation inquiry 
focuses on the technical contents throughout the entire interpretive process. Interpreters gather and analyze information 
contained in the patent documents to provide a thorough understanding of the claimed invention. In contrast to the 
non-technical analysis, technical analysis considers target problems and evaluation criteria, performance and *30 technical 
constraints. The necessity of the contextual information depends on the nature of patents.153 
  

VII. Conclusion 

This Article has examined patent claim interpretation from a new perspective of interpretive legal theories. Traditional 
interpretive theories that attach a fixed and static meaning to the claim terms do not fit well with the dynamic nature of claim 
construction. Philosophical hermeneutics’ two major contributions to patent claim interpretation are its dynamic view of 
meaning and its substantive inquiry directed toward problem solving. This Article proposes dynamic claim interpretation to 
uncover the empirical meaning of the claim terms, i.e., a claim term is defined by a set of properties. To interpret is to 
construct an empirical description of the properties, including the performance properties as well as other unique properties 
that have social, economic and environmental implications. Patent claim construction is dispositive of the infringement issue. 
The gaps between the expectation of the properties at the time of the invention and the evaluation of the properties at the time 
of interpretation have implications for the adoption and diffusion of innovation. 
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