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*406 I. Introduction
This article reviews selected copyright cases as reported in The United States Patent Quarterly, 2nd Series, Volume 40,
Number 5 through Volume 41, Number 4. Probably the most significant case reported during the period examined was the
Sixth Circuit’s decision in Princeton University Press v. Michigan Document Services,1 which is discussed in Section IV.A.1
of this Article. In this en banc decision, the Sixth Circuit found no fair use when a copyshop copied educational material. The
cases reviewed in this article, including Princeton University, are arranged according to the primary issue addressed by the
court in the reported decision.
*407 II. Scope of Protection
A. Radio Contest
In CMM Cable Rep, Inc. v. Ocean Coast Properties, Inc.,2 the First Circuit found that CMM’s “payroll” radio promotion was
not protectable because it was not original and because certain key words and phrases that were central to the “payroll” theme
were not copyrightable.3 CMM’s radio promotion was based on the general idea of enticing a listener to tune into the radio
station by promising that if the listener called in when his or her name was announced, the listener would go “on the payroll”
or “on the clock” as the radio station’s “employee,” earning an “hourly wage.”4 If the named listener did not call within the
time limit, the previous successful caller would stay “on the payroll” and continue to be paid until replaced by a named
listener who did call in on time.5 CMM refused to license its promotional scheme to WPOR—a radio station in Portland,
Maine—out of loyalty to one of WPOR’s competitors, another CMM licensee.6 WPOR decided to create its own promotional
contest based on the same theme.7
Both the district and appellate courts divided the materials into two categories: (1) the promotional brochure, and (2) the
remaining aspects of the promotion, including the ideas, concepts, methodologies, employment metaphor, and language used
in other supporting materials.8 The district court allowed the jury to consider the question of whether the brochure infringed
CMM’s promotion; the jury found no copying of any original elements but granted WPOR’s summary judgment motion with
respect to the other materials.9
In addressing the summary judgment ruling, the First Circuit confirmed that originality, although usually decided by the jury
as a question of fact, can be decided by the court as a matter of law:
[S]o long as [the court does] so in accord with the familiar rules governing summary judgment: where
there are no genuine issues of material fact as to the originality of the *408 work, such that no reasonable
trier-of-fact could find originality, then the movant is entitled to judgment as a matter of law.10
The court found that CMM’s embellishments of the employment metaphor were either insufficient to meet the minimum
requirements for originality or were unprotectable elements.11 In finding CMM’s employment metaphor unoriginal, the court

relied heavily on the admission of the “creator” of CMM’s payroll contest that “the employment concept originated from
another promotional program .”12 The court further reasoned that even if CMM’s expansion on the scope of the promotion
was found to be original, CMM could not enjoy copyright protection because “to do so would be to erroneously extend
copyright protection to a method of conducting a radio promotional contest.”13
The court also refused to extend protection to the phraseology used by CMM in its contest because it was unoriginal to CMM
and it was not protectable expression.14 Phrases such as “if you’re still ‘on the clock’ at quitting time,” “clock in and make
$50 an hour,” and “call in, clock in, and win,” are inescapably functional in that they communicate the “rules of the game.”15
B. Passing into the Public Domain
In Cordon Art B.V. v. Walker,16 the court answered the question of whether some of M. C. Escher’s works had entered the
public domain. The defendant in the case admitted to copying some of the works in question.17 Therefore, the only question
before the court was whether the works were protected such that the admitted copier would be liable for infringement.18
The first set of works included original drawings and master blocks.19 Because these works were created before the 1976
Copyright Act, the 1909 Copyright Act governed.20 The court stated that the original drawings and master blocks had not
been published and thereby retained state common law copyright protection under *409 the 1909 Act.21 The court concluded
that since these works had not passed into the public domain, they were eligible for protection under 17 U.S.C. § 303.22
The court then addressed whether some derivative works created by Escher from the original drawings and master blocks had
entered into the public domain.23 The defendant had actually copied these derivative works.24 Assuming, arguendo, that the
derivative works passed into the public domain, the court stated that these works would be eligible for restoration of
protection under 17 U.S.C. § 104A, titled “Copyright in restored works.”25 Section 104A was enacted under the General
Agreement on Tariffs and Trade (GATT) to protect works created abroad that would have otherwise entered the public
domain in this country for failure to comply with certain formalities of U.S. copyright law.26 The court applied this law to the
derivative works and concluded that the works, like the original drawings and master blocks, had not entered into the public
domain and were protected.27
C. Originality and Publication Under the 1909 Act
In National Council on Compensation Insurance, Inc. v. Insurance Data Resources, Inc.,28 the court, in deciding the
defendant’s motion to dismiss, held that under the Supreme Court’s decision in Feist Publications v. Rural Telephone Service
Co.,29 the job codes and formulas developed by the plaintiff were non-copyrightable subject matter.30 Starting in the 1940s,
the plaintiff had worked with the State of Florida as a “rating organization” to gather workers’ compensation “experience”
data.31 For many years, the plaintiff’s business was the State’s sole designated rating organization.32 The present dispute
started when the defendant announced that it was seeking approval to become another rating organization.33 As part of the
*410 approval process, the defendant submitted manuals to the State of Florida containing codes and formulas originally
created by the plaintiff and previously approved by the State.34 The plaintiff sued, alleging that the defendant’s conduct
constituted copyright infringement.35
In reviewing the plaintiff’s claim, the court found that the codes and formulas developed by the plaintiff did not meet the
standards for copyright protection as explained by the Supreme Court in Feist.36 In addition, the court noted that, although the
plaintiff had registered some of its materials, it had previously published the codes and formulas without any copyright
notice.37 Because the publication of this material was governed by the 1909 Copyright Act (which required such copyright
notice), the material had entered into the public domain and could not be protected.38
III. Ownership and Term
A. Works for Hire
1. Maps

In Armento v. Laser Image, Inc.,39 the plaintiff, an artist proceeding pro se, sued the defendants, a graphic design firm and its
owner, alleging copyright infringement for an unauthorized reproduction of a map drawn by the plaintiff.40 The defendants
claimed ownership of the work either as a work made for hire or as a validly transferred copyright.41
The relationship between the parties was complicated, but can be summarized as follows. In 1987, the parties contracted for
the plaintiff to provide the defendants with a series of illustrated maps of Asheville, North Carolina, and agreed that the maps
would be the sole property of the defendants.42 Editions of the map for 1987, 1988, and 1989 were produced under this
agreement.43 In 1990, the parties executed *411 a new agreement under which further versions of the map were created and
the plaintiff agreed to give to the defendants the computer files containing the artwork for the map in formats specified by the
defendants.44 Subsequently, the plaintiff was paid an additional $1,200 to add to the map created under the 1990 agreement.45
The plaintiff then agreed to provide third parties with the map, with the defendants’ permission.46 All correspondence
between the plaintiff, the defendants, and the third parties indicated that the plaintiff was the artist, but that the defendants
owned the map artwork.47 All contracts specified that the artwork was the sole property of the defendants, and both parties
performed all contracts fully.48
When a local newspaper published the artwork without copyright notices, the plaintiff wrote to the defendants and expressed
his concern, his claim to ownership of the copyright in the works, and his desire to negotiate a new contract with the
defendants.49 At this point, both parties registered copyrights in the artwork, and the plaintiff ended what remained of the
relationship.50 The plaintiff then sued for copyright infringement for the map he created for one of the third parties.51
However, in defense, the defendants claimed that they owned the copyright based on three alternative theories: (1) the
artwork was a “commissioned work for hire,” (2) the plaintiff transferred the copyright in writing in the agreements between
the parties, and (3) the defendants were joint authors of the work.52
Noting that the plaintiff’s registration is only prima facie evidence of ownership and that the defendants amply rebutted the
presumption, the court found both that the artwork was a work for hire and that the copyright was validly transferred in
writing to the defendants.53 Considering agency principles, the court found that the plaintiff was an independent contractor
rather than an employee, focusing on the plaintiff’s considerable skill, work outside the defendants’ offices, control over the
artwork, and lack of payroll accouterments.54 Nevertheless, the court found that the artwork was a specially commissioned
collective work *412 according to the written agreement of the parties.55 The plaintiff did not contest the status of the artwork
as a collective work, and the two contracts between the parties established that the artwork was commissioned.56 However,
the plaintiff argued that because the contracts did not contain the words “work for hire,” they did not meet the requirements
of section 101(2) of the Copyright Act.57 The court dismissed this argument, noting that the agreements preceded creation of
the works.58 The court also pointed out that the writing requirement of the “work for hire” doctrine merely serves as a statute
of frauds and as a means of preserving clear and marketable title; consequently, the court held that inclusion of the phrase
“work for hire” was not required to satisfy the writing requirement.59
Despite the plaintiff’s argument that the contracts failed to mention copyright specifically and were not concerned with
copyright at all, the court found that the language stating that the artwork was the sole property of the defendants and could
not be reproduced without their permission served to convey the copyright.60 The court also found that the plaintiff, as a pro
se litigant, demonstrated considerable knowledge of copyright law, and that the dealings of the parties with each other and
with third parties supported the interpretation of the contracts as conveying copyright in the artwork.61 The court also
dismissed the plaintiff’s breach of contract and unfair trade practices claims, which were based on the defendants’ actions
with respect to copyright notices and authorship of the work; the court held that the plaintiff had no copyright on which to
base the complaint and further held that the omission of authorship was insufficiently offensive to constitute an unfair or
deceptive trade practice.62 Finally, the court dismissed the plaintiff’s trademark and trade dress claims, concluding that the
plaintiff never used the trade dress or marks at issue in a trademark sense.63
2. Video by Undercover Reporter/Employee
In Food Lion, Inc. v. Capital Cities/ABC, Inc.,64 the court refused to find that undercover films made by ABC employees who
had been working as Food Lion *413 employees were works for hire belonging to Food Lion.65 In dismissing Food Lion’s
claim, the court cited section 228 of the Restatement (Second) of Agency, stating that “acts which are not the kind a person is
employed to do or which are not motivated in part from a desire to serve the employer are outside the scope of
employment.”66

3. Film
In a brief opinion relying on Community for Creative Non-Violence v. Reid,67 the Eighth Circuit upheld a district court’s
ruling that the defendant owned the copyright for a movie created by the plaintiff because the movie was a work for hire
completed within the scope of the plaintiff’s employment.68 The plaintiff alleged that he and the defendant had entered into an
agreement whereby the plaintiff was supposed to film a movie for the defendant in exchange for 27% of the film’s gross
revenue, less certain costs.69 The plaintiff sued, asserting that the copyright in the film belonged to him because the defendant
failed to pay for the final product.70 The trial court concluded that the plaintiff was an employee rather than an independent
contractor because the defendant paid the plaintiff a weekly salary, was engaged in the business of making movies, retained
the right to control production, supplied most of the equipment, and paid the people hired by the plaintiff to work on the
movie.71
B. Works for Hire Under the 1909 Copyright Act
In National Center for Jewish Film, Inc. v. Goldman,72 the U.S. District Court of Massachusetts applied the 1909 Copyright
Act’s work for hire provision to songs composed before 1978.73 It found that by hiring and paying the composers to compose
the songs for the movie and by funding the composers’ trip to Poland to write the songs, the defendant satisfied the “instance
and expense” test developed in case law for determining whether a work is a work for hire.74 The court held that the *414
film’s producer (who paid the composers) was the author of the songs for copyright purposes, and any copyright registrations
obtained by the composers were held in trust by them for the producer.75
C. Usurpation of Corporate Opportunity.
In Robinson v. R & R Publishing, Inc.,76 the U.S. District Court for the District of Columbia found that Robinson, a director
and vice-president of the defendant corporation, had usurped the corporate opportunity by obtaining a copyright registration
in her name for a work that she knew should have belonged to the corporation.77 Robinson and other individuals created the
corporation for the specific and sole purpose of publishing a medical guide.78 As an officer and director, Robinson received
compensation in excess of $48,000 for her work.79 She created the work using resources provided by the corporation.80 The
work was published by the corporation and bore the copyright symbol and the name of the corporation.81 As the relationship
between the founders of the corporation deteriorated, and Robinson was unable to negotiate a mutually agreeable termination,
she filed for and obtained a copyright registration for the medical guide.82 She obtained the registration in her name and for
her own benefit, without the authorization of the corporation.83 Robinson attempted to claim that she was an independent
contractor.84 However, the court held that regardless of whether she was a contractor or an employee, as a corporate officer
and director she owed a fiduciary duty to both the corporation and its stockholders and she should have acted in utmost good
faith in managing corporate affairs.85 The court also stressed that testimony established that Robinson at all times knew that
the work product was to be owned by the corporation and was to be generated for its benefit.86 Because Robinson had usurped
the corporate opportunity, the court concluded that she held *415 the copyright registration in trust for the corporation,
regardless of who authored the work within the meaning of the Copyright Act.87
D. Joint Authorship
In Design Options, Inc. v. BellePointe, Inc.,88 the Southern District Court of New York granted the plaintiff’s motion for
summary judgment, finding the defendant liable and rejecting the defendant’s affirmative defenses of joint authorship and
implied license with regard to the copyrighted designs.89 Design Options designs and sells knitwear.90 Defendant BellePointe
is a knitwear wholesaler.91 For a period of time, Design Options provided design work for BellePointe.92 After termination of
the relationship, BellePointe copied sixteen sweater styles and arranged for the manufacture of the sweaters allegedly
infringing Design Options’ copyright registrations.93 Design Options sued, but BellePointe asserted the affirmative defenses
of joint ownership and implied license to use the designs based on BellePointe’s prior relationship with Design Options.94
Applying the Second Circuit’s test for joint authorship—which requires proof that each party intended to create a work of
joint authorship at the time of creation and that each party independently contributed copyrightable material—the court held
that BellePointe was not a joint author.95 The court found no evidence of an intention to create a work of joint authorship.96
Moreover, the court noted that BellePointe’s suggestions of ideas for themes, trims, and colors did not rise to the level of
independent copyrightability.97

BellePointe also asserted the affirmative defense that it had acquired rights in the copyrights by virtue of its earlier purchase
of the sweaters embodying the designs at issue.98 The court easily dismissed this claim, citing section 202 of the Copyright
Act, which distinguishes physical possession of a copyrighted work from *416 ownership of the copyright itself.99 Moreover,
the court noted that any such transfer of ownership must be in writing to comply with section 204 of the Copyright Act, and
no such writing existed.100
Finally, the court analyzed BellePointe’s defense that it had an implied license to use the copyrights because it had purchased
sweaters embodying the designs during the parties’ prior relationship.101 The court noted that the affirmative defense was not
raised in BellePointe’s answer and thus was waived under Rule 8 of the Federal Rules of Civil Procedure.102 Additionally,
noting that an implied license cannot arise from the unilateral actions of one party, the court found that the affirmative
defense failed because there was no evidence that both parties intended a license.103
E. Royalty Rights Reserved in Assignment of Copyright.
In Yount v. Acuff Rose-Opryland,104 the Ninth Circuit held that royalty rights reserved in a contract transferring a copyright
are a concern of state contract law as opposed to federal law.105 The authors of a song granted to 4 Star Record Company “ t
he right to secure copyright in the song throughout the entire world, and to have and to hold the said copyright and all rights
of whatsoever nature thereunder existing, including any and all renewals of copyrights.”106 In consideration of the assignment,
4 Star agreed to pay royalties to the authors.107 Later, one of the authors, Yount, assigned his royalty rights under the
agreement to Stevenson in a document that read: “I, ROBERT YOUNT, do hereby sell, assign and transfer to W. S.
STEVENSON, all of my rights, title and interest in and to the song entitled, ‘RELEASE ME.”’108
Under federal law, an assignment or transfer of the copyright in general terms, which makes no mention of the renewal
rights, does not assign the renewal term.109 Yount tried to claim that this federal common law rule of construction also
governed *417 assignment of contractual royalty interests.110 The court disagreed, reasoning that because a royalty interest
arises out of the contract itself, the contract governs the rights of the royalty interest holder.111 When Yount transferred the
underlying copyright, he no longer had a copyright; rather, he had a contractual right to receive royalties.112 Yount’s right to
receive royalties included both the original term and the renewal term.113 When he later assigned “all of his rights, title and
interest,” construction of that assignment became a question of state contract law.114
IV. Infringement
A. Fair Use
1. Commercial Copyshop
In Princeton University Press v. Michigan Document Services, Inc.,115 the plaintiff publishers sued a commercial copyshop,
Michigan Document Services (MDS), for reproducing, compiling, and selling excerpts of copyrighted works without
permission.116 Specifically at issue in Princeton were six works, for which the amount of reproduction ranged from between
five to thirty percent.117 The extent of the copying was undisputed.118
The defendant, MDS, was unusual in one particular respect: the owner of MDS had launched a crusade against the payment
of “permission fees” for the limited reproduction of copyrighted works for scholastic and academic use.119 The owner of MDS
had obtained the opinion of counsel regarding the decision of the Southern District Court of New York in Basic Books, Inc. v.
Kinko’s Graphics Corp.,120 which held similar copying to be a violation of the Copyright Act in the *418 absence of payment
of permission fees.121 The owner of MDS concluded that Kinko’s was decided wrongly, and he published and advertised his
opinion to this effect.122
The district court below granted summary judgment in favor of the publishers, finding that there was no fair use by MDS.123
A three-judge panel of the Sixth Circuit reversed the district court’s judgment and ordered summary judgment for MDS on
the issue of fair use.124 The Sixth Circuit granted rehearing en banc and vacated the earlier three-judge panel, finding in favor
of the publishers.125 The opinion of the en banc panel was written by a dissenting judge from the original, three-judge panel.126

The majority opinion provoked three dissents, in which a total of five judges joined.127
In analyzing the four fair use factors provided under section 107 of the Copyright Act, the Sixth Circuit noted that the fourth
statutory factor—the effect of the use upon the potential market for, or value of the copyrighted work—is the most
important.128 Further, the Sixth Circuit held that the burden of proof with respect to market effect lies with the copyright
owner if the challenged use is non-commercial, but rests with the alleged infringer if the challenged use is commercial.129
MDS argued that the course packs were used only by students and were thus non-commercial.130 The Sixth Circuit disagreed,
analogizing MDS’s use of the copyrighted material with that in Harper & Row, where the fair use claim involved a
commercially available magazine.131 Having found MDS’s use to be commercial, *419 the Sixth Circuit applied Sony to
create a presumption of unfair use, thereby shifting the burden of proof to MDS, the party asserting fair use.132
After shifting the burden of proof to MDS, the Sixth Circuit found that the publishers succeeded in demonstrating an adverse
effect on the market for the copyrighted works, noting that the publishers received an annual income of roughly $500,000
collectively from permission fees paid by copyshops similar to MDS’s.133 The court reasoned that if other copyshops followed
the lead of the defendants, this revenue stream would dwindle to nothing, and the market for copyrighted works would be
adversely affected.134
MDS argued that it is circular to base the adverse effect on the market for the copyrighted work upon a decrease in
permission fees, since that predicates the fair use inquiry on the copyright holder’s entitlement to permission fees, as if the
fair use constituted infringement.135 The Sixth Circuit dismissed this argument without analysis and instead referred to
decisions basing adverse effects on license or permission fees, including a Second Circuit case which rejected a circularity
argument “indistinguishable” from that made by MDS.136 Furthermore, in support of its argument that the market for the
copyrighted works was not adversely affected, MDS presented evidence showing that it had required each professor
submitting materials for course packs to execute an affidavit stating that he or she would not have assigned the copyrighted
works if, in the alternative, the students would have been required to purchase the works in their entirety.137 The Sixth Circuit
dismissed the sufficiency of these affidavits because none of them demonstrated that the professors would have refrained
from assigning the copyrighted works if permission fees would have been required instead.138
Turning to the first statutory fair use factor—namely, the purpose and character of the use—the Sixth Circuit reiterated that
the challenged use was commercial in nature.139 MDS argued that the copying, if carried out by students or professors, would
be considered “non-profit educational.”140 Because MDS could profitably reproduce the excerpts more quickly and
inexpensively than students or *420 professors, MDS argued that the purpose and character of its use was likewise non-profit
educational.141 The Sixth Circuit noted that the proposition that it would be fair use for students or professors to make their
own copies was doubtful, yet, without further analysis, found the argument to be unpersuasive.142
As to the second statutory fair use factor, the Sixth Circuit found that the underlying works constituted creative material or
expression, further undermining MDS’s fair use defense.143
Regarding the third statutory factor—amount and substantiality of the use—the court found that the quantities copied, which
ranged from five and thirty percent were “not insubstantial.”144 Moreover, the Sixth Circuit found that the professors’
selection of the excerpts was convincing evidence of the qualitative value of the material copied, citing Harper & Row.145
Thus, the Sixth Circuit held that MDS failed to carry its burden of proof with respect to this factor.146
Having found infringement instead of fair use under the four statutory factors of section 107 of the Copyright Act, the Sixth
Circuit went on to examine the legislative history of the Copyright Act, particularly the legislative history of the so-called
“Classroom Guidelines.”147 The court found that the Classroom Guidelines described the general type of educational copying
contemplated by Congress as fair use.148 The Sixth Circuit concluded that the “systematic and premeditated character,”
magnitude, content, and motivation of the copying all went well beyond anything envisioned by Congress in the Classroom
Guidelines.149
Finally, the Sixth Circuit analyzed its decision for consistency with the “basic purpose” of the Copyright Act, citing Justice
Stewart’s statement in Twentieth Century Music Corp. v. Aiken150 that the purpose of the Copyright Act is “to secure a fair
return for an ‘author’s’ creative labor and … to stimulate artistic creativity for *421 the general public good.”151 On this issue,
MDS presented testimony of numerous academic authors indicating that monetary gain is not their motivation for composing
and that they wished to reproduce and disseminate their works freely.152 However, the Sixth Circuit found the interest of the

authors to be of lesser importance than that of the publishers in maintaining revenues from permission fees, and thereby
concluded that the goals of the Copyright Act would be served by the decision in this case.153
The majority opinion provoked three dissents. The dissent of Chief Justice Martin pointed to the public benefit provided by
copyshops in advancing scholarship and higher education.154 Moreover, Chief Justice Martin questioned the distinction the
majority opinion made regarding the identity of the person operating the photocopier.155 In Chief Justice Martin’s opinion, by
focusing on the identity of the person making the reproduction and on the payment of permission fees, the majority opinion
will inhibit efficient and cost-effective copying, thereby hindering scholastic progress.156
Justice Merritt’s dissent focused on the plain language of section 107, particularly the language “including multiple copies for
classroom use,” as being dispositive of the issue.157 Furthermore, Justice Merritt took issue with the majority’s analysis of the
fair use factors, noting especially the misplaced reliance on Harper & Row in analyzing the effect on market value in the
context of permission fees.158 Finally, Justice Merritt took issue with the breadth of the injunction.159
Justice Ryan dissented from the majority’s analysis of the fair use factors, particularly: (1) its focus on loss of permission fees
as an adverse market effect; (2) its finding that permission fees provide an incentive for authors to create or publishers to
publish; and (3) its use of legislative history.160
*422 2. Religious Texts
The ongoing lawsuit in the Eastern District of Virginia between the Church of Scientology (Church) and several defendants
may be drawing to a close.161 In perhaps the last ruling in this suit, the court granted the Religious Technology Center’s
(RTC’s) summary judgment motion for copyright infringement against Arnaldo P. Lerma.162
The RTC is an organization that has been enforcing the Church’s intellectual property rights.163 The RTC sued Lerma after he
posted several copyrighted texts of the Church on the Internet.164 In response to the RTC’s summary judgment motion, Lerma
presented several defenses that the court addressed. First, Lerma argued that the texts were not copyrightable under the
merger doctrine.165 The texts in question describe processes and methods that, according to L. Ron Hubbard (the Church’s
founder), “provide a detailed program for warding off … evil influences through the creation of ‘free zones.”’166 The texts
state that the procedures described therein must be followed precisely to be effective.167 Lerma’s argument was that since the
procedures in the texts have to be followed exactly to be effective, the ideas contained in the texts cannot be separated from
the expressions of those ideas.168
The court responded to Lerma’s argument by identifying the ideas expressed in the texts as guides for spiritual healing.169
According to the court, these ideas have been expressed in numerous ways throughout the ages, and the Church’s texts are
but another expression.170 The court drew an analogy between the texts and a recipe in a cookbook or an auto repair manual,
with the recipe and repair manual being copyrightable material that describes a series of steps that must be closely followed
to obtain the desired result.171
Lerma then argued that his use of the texts constituted a fair use.172 Lerma first asked the court to view his actions in “the
special context of modern *423 communications on the Internet.”173 The court dismissed this request, pointing out that the
copyright laws have continually adapted to new technologies as they have emerged, and that the factors used by courts in
determining fair use are flexible enough to encompass the Internet.174
The court next rejected Lerma’s fair use arguments. The court stated that even though Lerma obtained the texts from
California court records, the mere fact that the texts were contained in those records did not diminish their protectability.175
The court also noted Lerma’s verbatim copying of large portions of the texts and his lack of scholarly commentary on the
texts.176 The court concluded by assessing the minimum amount of statutory damages against Lerma, as requested by the
RTC.177
B. Copying
1. Songs

In Repp v. Webber,178 the Southern District Court of New York found that the plaintiff, Andrew Lloyd Webber, failed to
prove that one of his songs was copied because the evidence did not justify an inference of access and there was no
significant similarity.179 Andrew Lloyd Webber claimed that Repp’s song Till You infringed Webber’s copyright in the song
Close Every Door from the musical Joseph and the Amazing Technicolor Dreamcoat (hereinafter Joseph).180 Webber based
his claim of access primarily on the widespread dissemination of Close Every Door during the access period, including the
release of two sound recordings, the sale of sheet music, numerous theatrical productions, and radio airplay.181 Webber also
pointed to Repp’s familiarity with Webber’s other works and with the contemporary religious music genre.182
However, Repp denied having heard Webber’s song Close Every Door before writing Till You, and the court found no reason
to doubt Repp’s testimony.183 The *424 court relied on several factors in making its determination, one of which was the fact
that Repp could not read sheet music.184 The court also found that Joseph and Close Every Door had reached the height of
their success two years after Repp’s writing of Till You.185 Finally, during the radio broadcasts of Close Every Door in the
United States, Repp was living overseas, and no evidence was presented that Repp was anywhere near the cities where Close
Every Door was broadcast.186 Based on these findings, the court found that the weight of the evidence did not support an
inference of access.187
The court then considered the substantial similarity issue and found that the similarities between the two works stemmed
from common musical devices.188 Although both songs used the “door metaphor,” Repp had used that metaphor in three other
songs, including works created prior to Webber’s creation of Close Every Door.189 The court also pointed to differences in the
modes of the songs and in the rhythms.190 The court concluded that Webber failed to prove that Repp copied Close Every
Door.191
2. Photographs
In Sharpshooters, Inc. v. Retirement Living Publishing Co.,192 the Southern District Court of Florida considered the doctrine
of scenes à faire with regard to certain photographs, but nevertheless found that the copyrighted and allegedly infringing
works were sufficiently similar to deny the defendant’s motion for summary judgment.193 At issue were two photographs,
both featuring a husband serving his wife breakfast in bed.194 The defendant had reviewed certain photographs that the
plaintiff (a stock photography house) had for sale.195 However, the defendant did not find a photograph that conveyed the
mood it desired, so it *425 commissioned its own photograph for use with an article about rekindling romance between older
couples.196
The plaintiff submitted a list of twenty-five similarities shared by the two photographs.197 The similarities ranged from the
obvious, such as the fact that both featured a man serving breakfast to a woman in bed, to the technical, such as the
stylization of the cropped image itself.198 The court noted that while incongruities, such as the depiction of street clothing in
an intimate bedroom scene or the serving of a hamburger in a breakfast setting, could possibly give rise to liability, under the
doctrine of scenes à faire, some similarities inhere naturally in the scene depicted.199 Nonetheless, the court noted that the
menu and presentation were very similar, such as the showing of coffee, a croissant, and a red flower in a crystal bud vase all
served on identical wooden trays.200 The court additionally noted the similarity in the positioning and expressions of the
couples.201 The court concluded that sufficient similarities existed that a trier of fact could find “substantial similarity,” and
therefore denied the defendant’s summary judgment motion.202
3. Showroom Design
In Baldine v. Furniture Comfort Corp.,203 the plaintiff, at the defendant’s request, modified the defendant’s existing
showroom design and registered it.204 When the defendant failed to pay for the plaintiff’s work, litigation ensued.205 The
defendant moved for summary judgment, claiming that the ideas incorporated in the showroom design could not be
copyrighted and that the plaintiff’s design was not original because the elements were already contained in the pre-existing
design.206 First, the court found that although the design was a modification of an existing work, the new design met the
threshold originality requirement for a derivative work.207 The court stated that the plaintiff did not claim a copyright in the
particular *426 elements included in the design, but instead claimed a copyright in the particular arrangement of those
elements.208 Thus, although the previous design and the new design contained the same elements, such as tile, the same fabric
display, and banners, the new design arrangement was sufficiently distinct to meet the minimal originality threshold.209

In addressing the issue of substantial similarity between the plaintiff’s designs and the finished work, the court applied the
two-fold test of extrinsic and intrinsic similarity.210 In applying the extrinsic test, the court relied heavily on the plaintiff’s
expert witness, who testified on the many similarities between the copyrighted showroom design and the defendant’s
showroom design, including the similarities that extended to the arrangement of the various elements of the showroom
design, which comprised the protectable subject matter.211 As to the intrinsic similarity test, the court was unable to conclude
that no reasonable jury could find substantial similarity.212 Therefore, the court denied the defendant’s motion for summary
judgment.213
C. Willfulness
The court in Princeton University Press v. Michigan Document Services, Inc.214 considered Michigan Document Services’
(MDS’s) liability for willful infringement. The district court awarded $5,000 per work infringed, calling the award “a strong
admonition.”215 The parties did not dispute whether MDS believed in good faith that its conduct constituted fair use; only the
reasonableness of MDS’s belief was challenged.216 Noting that fair use is among the most unsettled areas of the law and is so
conceptually flexible as to defy definition, the Sixth Circuit remanded for reconsideration of the statutory damages
awarded.217
*427 D. Vicarious Liability
In United States Media Corp. v. Edde Entertainment, Inc.,218 the Southern District Court of New York granted United States
Media’s (US Media’s) motion for partial summary judgment against the non-retail defendants on the issue of copyright
infringement as well as two other causes of action.219 US Media alleged that the defendants made unauthorized copies of five
films whose copyrights were owned by US Media.220 Initially, US Media acquired the rights to the films from foreign
producers.221 After obtaining these rights, US Media edited the films, which included dubbing the films into English.222 For
four of the five films, US Media registered the edited versions of the films and their soundtracks within five years of their
acquisition, namely, within five years of each film’s first possible publication in this country.223 The fifth film, Forbidden
Passion, was registered five years and four months after US Media acquired it.224
The court recognized the validity of four of the five copyrights, stating that a registration certificate obtained within five
years of the publication of a work is prima facie evidence of its validity.225 For the fifth film, which was registered occurred
four months after its first possible publication, the court stated that absent evidence to the contrary, its registration was also
valid.226
The court then found that the defendant had access to the films of the plaintiff and that the defendants’ films were
substantially similar in their protectable elements.227 The court had little trouble with this aspect of the case, noting that the
films were essentially identical except for some changes in the credits.228
Next, the court decided who was liable for the copyright infringement. Besides the persons identified in 17 U.S.C. § 501(a),229
the court stated that a person can be *428 vicariously liable for copyright infringement if the person had the ability to control
the infringer and had a financial interest in the infringing activities.230 It is not necessary that the person have knowledge that
particular acts are infringing.231 The court found that Edde and several of its employees who were in charge of the acts
constituting infringement were jointly and severally liable for copyright infringement.232
On the issue of willful infringement, the court refused to grant the plaintiff’s summary judgment motion, stating that
willfulness is usually a factual issue, not prone to summary judgment.233 The court noted that the defendants had conducted a
copyright search before copying the films, but this search was unsuccessful because the films had not yet been registered.234
V. Remedies
A. Statutory Damages
1. Sound Recordings

In Sony Music Entertainment, Inc. v. Cassette Productions, Inc.,235 the New Jersey District Court entered judgment against the
defendant in the amount of $9,100,000, calculated at the maximum statutory damage rate of $100,000 for each of the
ninety-one copyrighted works that were infringed.236 The defendant had failed to answer or otherwise respond to the
complaint.237 As a result, a default judgment was entered on behalf of the plaintiffs.238 Afterwards, the plaintiffs moved for a
final judgment, which was later entered upon the recommendation of the magistrate judge.239
*429 Because the defendant defaulted, the court found all of the plaintiffs’ allegations in the complaint to be true.240 These
allegations included the plaintiffs’ assertions that they owned the ninety-one copyrights in question and that the defendant
willfully infringed those copyrights.241 Because of the finding of willfulness, the court chose to impose the maximum
statutory damages for each of the ninety-one copyrights.242 The court also accepted the plaintiffs’ affidavit that established
their attorney’s fees at over $119,000, and awarded the plaintiffs that amount.243 As encouraging as this case may seem to
plaintiffs, it should be noted that the court, as many courts seem to do, placed considerable weight on the fact that the
defendants had defaulted.244
2. Videos
In Walt Disney Co. v. Video 47, Inc.,245 the defendant, Video 47, a video rental store, previously was found liable for
copyright infringement for renting counterfeit videocassette copies of copyrighted motion pictures.246 Through an
investigation carried out by the Motion Picture Association of America, Video 47 was again discovered renting counterfeit
tapes.247 Video 47 failed to heed an investigator’s warning that it should purchase videocassette tapes from legitimate
distributors rather than from individuals selling videocassettes from their cars.248 The district court found Video 47 liable for
copyright infringement on the basis of the counterfeit videocassette rentals and held Video 47 in contempt of the court’s
earlier injunction.249
In its defense, Video 47 presented evidence that it had adopted measures to inspect videocassettes and to prevent their
replacement with counterfeits and that it had instituted a new numbering system to avoid rental of counterfeit tapes.250
Nevertheless, the court found this evidence insufficient to meet Video 47’s burden of demonstrating its inability to comply
with the court’s prior order enjoining further *430 infringement.251 The court also found that a corporate director, who was
also the sole shareholder of Video 47, had both the ability to supervise infringing activity and a financial interest in the
activity; thus, she was held personally liable for violation of the court’s prior orders.252
In awarding statutory damages under section 504 of the Copyright Act,253 the court considered the defendants’ profits, the
plaintiff’s lost revenues, and the defendants’ state of mind.254 Based on these factors and on Video 47’s repeated violation of
the copyright laws, the court awarded $50,000 per title for each of the sixteen counterfeit videocassette titles rented, for a
total of $800,000 in statutory damages.255 The court also determined that, as a prevailing party, Disney was entitled to
attorney’s fees and costs under section 505 of the Copyright Act, but reserved ruling on the amount.256
B. Injunctive Relief
1. Commercial Copyshop and Future Works
In Princeton University Press v. Michigan Document Services, the court considered, among other things, the propriety of the
district court’s injunction, which prohibited Michigan Document Services (MDS) from copying any of the publishers’ future
copyrighted works.257 The Sixth Circuit decided that this injunction did not exceed the powers of the district court and held
that “ t he weight of authority support ed the extension of injunctive relief to future works.”258
2. Movies and Expired License Agreements
In Richard Feiner & Co. v. Turner Entertainment Co.,259 the Second Circuit reversed the district court’s ruling that ordered
the defendant to recall several thousand copies of movies from its distributors, but the Second Circuit let stand an injunction
that prohibited the defendant from making and selling additional *431 copies.260 A renewal error had caused the license
between the plaintiff and the defendant to expire.261 Without this license, the defendant’s sale of the movies became copyright
infringement.262

The court found that Richard Feiner, the sole owner of the plaintiff business, knew of the terms of the license and knew of the
defendant’s continued actions, which resulted in copyright liability upon expiration of the license.263 The court found that
because the plaintiff knew of the expired license and of the defendant’s infringing actions for eighteen months, irreparable
harm to the plaintiff was unlikely.264 Therefore, the court reversed the order requiring the defendant to recall several thousand
copies of the movies from its distributors.265 However, the Second Circuit affirmed the temporary injunction issued by the
district court against future copying.266
C. Sanctions
In Zuk v. Eastern Pennsylvania Psychiatric Institute,267 the Third Circuit explained the difference between sanctions under 28
U.S.C. § 1927268 and sanctions under Rule 11 of the Federal Rules of Civil Procedure (hereinafter Rule 11).269 The district
court had imposed joint and several liability on the plaintiff and his counsel for sanctions in the amount of $15,000.270 The
district court’s order relied on both Rule 11 and 28 U.S.C. § 1927, but did not state how the sanctions were apportioned.271
The Third Circuit explained that the principal purpose of imposing sanctions under 28 U.S.C. § 1927 is for “the deterrence of
intentional and unnecessary delay in the proceedings.”272 It further explained that imposition of attorney’s fees under *432 28
U.S.C. § 1927 must be accompanied by a finding of willful bad faith on the part of the offending attorney and must be
preceded by specific notice and an opportunity to be heard.273 Because the district court had made no finding of willful bad
faith and because it had failed to give notice and an opportunity to defend, the Third Circuit found that the award of sanctions
under 28 U.S.C. § 1927 constituted an abuse of discretion.274
Imposition of sanctions under Rule 11, on the other hand, focuses on whether the investigation into the facts and the law was
“reasonable under the circumstances;” willfulness is not required.275 The Third Circuit found that the plaintiff’s copyright
infringement claim was clearly barred by the statue of limitations, a fact which the plaintiff would have discovered had he
conducted a reasonable investigation.276 Therefore, the court noted that there was no error in the district court’s imposition of
Rule 11 sanctions.277 Nevertheless, the Third Circuit remanded the case because the trial court had failed to identify which
portion of the sanctions was attributable to Rule 11 and which portion was attributable to 28 U.S.C. § 1927.278 The Third
Circuit instructed the district court to include a more detailed justification of the sum of the sanctions so that an appellate
court could better determine whether the award complies with the goals of Rule 11.279
D. Damages for Extraterritorial Copyright Infringement
In Los Angeles News Service v. Reuters Television International, Ltd.,280 the court was faced with a summary judgment
motion by the defendants, Reuters and Visnews.281 The defendants asked the court to rule that they were not liable for
extraterritorial copyright infringement and that their fair use of the plaintiff’s film footage precluded a finding of domestic
infringement.282 The plaintiff possessed various film clips of the L.A. riots, for which NBC had obtained the plaintiff’s
permission to broadcast.283 When NBC aired the film clips, they simultaneously transmitted the footage to Visnews, located in
New York, pursuant to a news sharing *433 agreement between NBC and Visnews.284 Upon receiving this transmission from
NBC, Visnews recorded the transmission on videotape.285 The court concluded that this recording by Visnews violated 17
U.S.C. § 106.286
After recording the NBC transmission, Visnews transmitted the recording to the European Broadcast Union (the Union), also
located in New York.287 The court found that this transmission from Visnews constituted contributory infringement because
Visnews knew that the Union would have had to record the transmission to use it.288 However, the court found that this
transmission was not an additional violation of section 106 since there was insufficient evidence to prove that this
transmission was a public performance.289
After the Union received the transmission from Visnews, it transmitted the footage to Reuters in London, where the material
was distributed to several other organizations.290 However, the court found that neither Visnews nor Reuters was liable under
the Copyright Act for damages arising extraterritorially, even though Visnews clearly infringed the plaintiff’s copyright, and
Reuters may have also done so.291 The court explained that the plaintiff failed to bring forward evidence to link the
unauthorized use of its works with the defendants’ domestic infringement.292 In the absence of such a link, the plaintiff could
not collect actual damages suffered abroad in a U.S. forum.293

VI. Criminal Violations
In U.S. v. Brooks,294 the court explored the legality of making false statements to the Copyright Office in violation of 18
U.S.C. § 1001.295 The defendant, Brooks, was a cable company executive accused of submitting false Statements of Account
to the Copyright Office in connection with information provided to the Tribunal *434 under section 801 of the Copyright
Act.296 Brooks moved to dismiss the indictment on the ground that section 1001 applies only to false statements made to
departments and agencies of the executive branch of government,297 citing Hubbard v. United States.298 The court agreed with
Brooks,299 holding that Hubbard overruled United States v. Bramblett,300 which had previously held that section 1001 applied
to departments under all three branches of government.301 The court also noted that all decisions interpreting Hubbard refused
to allow prosecutions under section 1001 for false statements made to the legislative or judicial branches, including the courts
presiding over the trials of John Dean, Dan Rostenkowski, and James Watt.302
Finally, the court disposed of the government’s argument that the Copyright Office was an agency within the meaning of
section 1001.303 The court noted that the Copyright Office is a part of the Library of Congress and is thus a part of Congress
and the legislative branch of government.304 The court also distinguished a Fourth Circuit decision305 that held that the
Copyright Office acts in the capacity of an executive agency,306 stating that the case had not been cited for this holding and in
any event, was not persuasive in the Third Circuit.307 The court found that although the Copyright Office possesses powers
usually associated with executive agencies, this was not enough to bring it within section 1001.308 Therefore, the court
dismissed the indictments against Brooks.309
*435 VII. Procedure
A. Personal Jurisdiction
1. No Personal Jurisdiction Found
In McDonough v. Fallon McElligott, Inc.,310 the plaintiff, James McDonough, a well-known sports photographer, sued the
defendant, a Minneapolis based advertising agency, for copyright infringement arising out of the defendant’s unauthorized
reproduction of the plaintiff’s photo of professional basketball star Charles Barkley in an advertisement for Nikon cameras.311
The plaintiff sued in Los Angeles and the defendant moved to dismiss for lack of personal jurisdiction.312
The court found that the defendant advertising agency was incorporated and maintained its headquarters and principal place
of business in Minneapolis, had no office or employees in California, and paid no taxes in California.313 However, the plaintiff
argued that the defendant had hired independent contractors in California, maintained a web site on the World Wide Web that
was accessible in California, and placed advertisements in California publications.314 Nevertheless, the defendant had no
clients in California and no purchases relating to the cause of action that occurred in California.315 Based on these
circumstances, the court declined to exercise general jurisdiction, holding that the defendant’s contacts with California were
insufficiently systematic and continuous.316
In analyzing similar contacts under the specific jurisdiction analysis, the court found that the defendant had not purposefully
availed itself of the benefits and protections of California law.317 The only further contact that the plaintiff alleged in support
of specific personal jurisdiction was that the defendant had submitted the infringing advertisement to an advertising contest
that held its award ceremony in Los Angeles.318 The court dismissed this additional contact because the bulk of the activity
regarding the contest was directed at New York.319 In so holding, the court *436 distinguished several libel decisions in which
the libelous ads were drawn from California sources, concerned California activities, and were directed specifically at
California.320 The court found that the magazine in which the ad appeared was distributed nationwide and was not specifically
directed toward California.321
Finally, the court found that the copyright infringement did not arise out of the defendant’s few contacts with California and
that exercise of personal jurisdiction in California was unreasonable and unfair because of the defendant’s lack of presence in
California.322 Thus, the court granted the defendant’s motion to dismiss for lack of personal jurisdiction.323

2. Personal Jurisdiction Found
In Classic Weavers, Ltd. v. Couristan, Inc.,324 Classic Weavers, a carpet distributor, sued Couristan, another carpet distributor,
for infringing Classic’s carpet design copyrights.325 Couristan counterclaimed against Classic’s parent company in Thailand,
Carpets International Thailand Ltd., for infringement of its carpet design copyrights.326 Carpets International moved to
dismiss the counterclaims against it for lack of personal jurisdiction and improper joinder.327
The court found that Carpets International, although not physically present in the United States, maintained an exclusive
distributor here and placed the infringing carpets into the stream of commerce through Classic Weavers.328 Thus, the court
held that Carpets International had purposefully availed itself of the benefits of doing business in Georgia and could
reasonably expect to be haled into court there.329 Further, the court held that notions of fair play and substantial justice were
not offended by the exercise of personal jurisdiction in Georgia.330
*437 The court also found that Rule 13 of the Federal Rules of Civil Procedure331 does not require leave of court to join a
counterclaim defendant and that the joinder of Carpets International would not unnecessarily delay or complicate the case.332
Therefore, the court denied Carpets International’s motion to dismiss on all grounds.333
B. Appeal Bonds
In Adsani v. Miller,334 the Southern District Court of New York ordered the plaintiff, whose complaint had been dismissed on
a motion for summary judgment, to pay a bond to cover both the costs of appeal and the possible award of attorney’s fees
associated with the appeal.335 Rule 7 of the Federal Rules of Appellate Procedure allows for a bond “in such form and amount
as the court finds necessary to ensure payment of costs on appeal.”336 Rule 39 of the Federal Rules of Appellate Procedure
(hereinafter Rule 39) lists the “costs of appeal,” but an award of attorney’s fees is not included.337 Although the Second
Circuit allows for an award of attorney’s fees associated with an appeal,338 the question at issue in this case was whether an
appellant could be forced to post a bond for those fees in the event they were awarded.339 The court noted that seven other
circuits have held that “costs,” as defined by Rule 39, do not include attorney’s fees even when the underlying statute does
permit such an award, such as is the case with the Copyright Act.340 The court held that although the “costs” provision of Rule
39 does not include attorney’s fees, the court nonetheless has the authority to require the appellant to post a bond to cover
both costs and attorney’s fees from the appeal.341 The fact that the appellant had not filed a supersedeas bond and had no
assets in the United States may have influenced the court in this case.342
*438 C. Abuse of Process
In T.B. Proprietary Corp. v. Sposato Builders Inc.,343 the Eastern District Court of Pennsylvania, on a motion for judgment as
a matter of law, found that the plaintiff’s threats during litigation constituted sufficient evidence to support the jury’s verdict
on the claims of abuse of process.344 The plaintiff’s copyright claim alleged infringement with regard to the architectural plans
for a house.345 The court relied primarily on the following facts as supporting the jury verdict: threats during depositions that
the defendant would go out of business if it did not settle; requests by the plaintiff that the defendant pay a $90,000 license
fee and still redesign its house designs; and threats by the plaintiff that it would ask the court to order that the defendant
modify the houses that it had already built.346 The court noted that even if the plaintiff had succeeded in proving that the
defendant had copied the plans, the threatened remedies, such as reconstruction of existing homes, were not among the
available remedies.347 Combined with other actions by the plaintiff, these actions suggested that the plaintiff had motives
other than protecting its copyrights.348 The court found that there was sufficient evidence on each of the three elements of
abuse of process under Pennsylvania law: (1) an “abuse” or “perversion” of process already initiated; (2) with some unlawful
or ulterior purpose; and (3) harm to the other party as a result.349
D. Arising Under the Copyright Act
In Robinson v. Princeton Review, Inc.,350 the Southern District Court of New York found that a copyright infringement claim
was merely incidental to the breach of contract claim,351 and thus did not arise under the Copyright Act and was insufficient to
give the court federal subject matter jurisdiction.352 The plaintiff, Robinson, had co-authored a series of very successful test
preparation books for the SAT, LSAT, GMAT, and other standardized tests.353 Through contractual arrangements, Robinson
acknowledged that the works were made for hire, and he *439 assigned any copyright interests he may have possessed in

exchange for $200,000.354 Robinson entered into similar agreements for other works for which he hoped to obtain royalties.355
Robinson’s complaint alleged four claims, the first of which was infringement of the copyrighted works, and the second of
which was breach of contract for failure to pay royalties and for use of the works without permission.356
The court noted that it could find subject matter jurisdiction only if Robinson stated a claim arising under the Copyright
Act.357 The court used the three-part test enumerated in Schoenberg v. Shapolsky Publishers, Inc.358 for determining when
federal jurisdiction exists in a case where copyright infringement is alleged by virtue of a breach of a license agreement. 359
The court relied primarily on the failure of the first prong, namely, whether the claim of copyright infringement is only
“incidental” to the plaintiff’s claim for determination of contractual rights.360 In this case, the plaintiff claimed that his
copyrights had been infringed because the defendants had not complied with the contractual obligations of compensation,
accreditation, and approval.361 Resolution of the contractual obligations would completely resolve the copyright infringement
claim.362 Therefore, the court found that the copyright claim was incidental to the contract claim and thereby insufficient to
confer federal subject matter jurisdiction.363
E. Arbitration Clauses
In Desktop Images, Inc. v. Ames,364 the court decided not to submit a claim of copyright infringement to arbitration, finding
that the license between the two parties did not contemplate copyright infringement.365 The license in question allowed Ames
to distribute copies of a computer training video, whose copyright was owned *440 by Desktop.366 The license contained a
clause stating that any disputes that arose under the contract would be settled through arbitration.367 The license had been
drafted by Desktop, who petitioned the court not to submit the case to arbitration.368 After conducting a factually intensive
analysis regarding Desktop’s claims and the language of the license, the court concluded that “ a reasonable interpretation of
the Agreement is that it does not contemplate arbitration of a copyright infringement action because, such action does not
arise under the agreement. If there is no agreement to arbitrate such infringement, there is no basis to send the suit to
arbitration.”369
F. Effective Date of TRIPs370
In Cordon Art B.V. v. Walker,371 the Southern District Court of California pointed out that the date of restoration for Uruguay
Round Agreements Act (URAA) works is January 1, 1996.372 The court had previously incorrectly stated that the date of
restoration was January 1, 1995.373 Section 101(a)(2) of the URAA374 provides that, “in general, copyright will be restored on
the date when TRIPs Agreement’s obligations take effect for the United States.”375 The TRIPs agreement in turn provides that
no World Trade Organization (WTO) member “shall be obliged to apply the provisions of the Agreement until one year after
the date of entry into force of the WTO Agreement with respect to” that country (January 1, 1995 for the United States).376
Therefore, the date on which the obligations of the TRIPs Agreement will take effect for the United States, and hence the
date of restoration of URAA works, is January 1, 1996.377
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